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S1'ATE OF ROODE ISUIND AND :rnov:IDF1-!CE PUlNl'i\TIONS 
DEPARIMENr OF ElWlRONMENl.1IL MANAGEMENr 
1IIHINISillATIV ADJUDICATION DIVISION 

i! ;, In Re: Aiqx>rt landfill MD No. 91-00ljA!!'\ 
I, 

;, 

I , 

City of I'larwick Petition for Declaratory Rulings 
and Request for Contested Hearing and 
city of Warwick Appeal of Preliminary Detennination and 
Request for contested Hearing 

DECISION AND ORDER ON MOrTONS TO DIs}ITSS 
I' , 
I, 'This matter is before the Hearing Officer on Motions To Dismiss and 
" Ii Objections to (1) the City of I'larwick's Petition for Declaratory Rulings and 
!! 
II Request For Contested Hearing and to (2) 'The City of Wan'lick's Appeal of 
II 
'ii Preliminary Detennination and Request for Contested Hearing. 

Ii 
11 
d 

'The Petition for Declaratory Ruling by the City of \'lan."ick ("Ivanifick") 

'I was also filed with the Director of the Department of Environmental 

\1 Management ("Dlli"), who detennined that the Administrative Adjudication 

II Division ("MO") is the proper forum for an evidentiary hearing and that the 
'j 

Ii issues raised in I'larwick's Petition may be properly heard by the NID, and 
,J II that fonnal consolidation of the within Petition and Contested Hearing 

Ii Request is not required. 

II Objections to the Petition and Request for Contested Hearing and Notions 
Ii 
I, 

d to Dismiss were filed on behalf of the Division of Air and Hazardous 
II 
Ii Materials ("DrIHM"), Division of Freshwater Wetlands ("FWIVL") and the 

I! Department of Transportation ("OCII'") and the hearing on said Objections and 
1 i Motions was held on July 1, 1991. 
1 

ii 'The facts upon which Harwick bases its "Appeal" and Requests for Contested 

1\ Hearing and its Petition for Declaratory Rulings are not in dispute. A 

I! recitation of same is made for consideration, evaluation, and proper 
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Ii disposition of the subject Petition and Hearing Requests. 
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'!he pertinent events and =ences in this matter are set forth in the 

following findings of fact: 

1. On October 25, 1977, DOT took title of the previously privately 

OIvned Truk Away Lardfill ("Landfill") l=ated in \'Ianlick, Rhode Island, and 

assumed the requirements to close smne. 

2. car did not maintain tile Landfill as an operatioml licensed Solid 

\Vaste Management Facility. 

3. On December 12, 1988 OEM issued an enforcement action - a Letter of 

Leficiency (IDO) requiring final plans for closure. '!here l;as no request for 

a hearing filed within 10 days of sa.ld IDO and the plan in question \Vas 

produced pursuant to said IDO. 

4. For several years DOT failed to file a proper closure plan I'lith DEN 

and in 1991 DOT informed \'Iarwick tl1at DOT was contemplating utilizing 

O2molition Debris from the Providence Housing Authorities ("02molition 

Debris") as alternative Lardfill cover material at the subject site. 

5. On several occasions war\~ick objected to tl1e utilization of said 

O2molition Debris. 

6. DOT filed a RWIL determination application Ivith RML and a Closure 

Plan for said Lardfill with DAHM in order to close said Lardfill. 

7. '!he closure plan identified certain contemplated material sources 

with a notation tl1at no material shall be placed prior to DEN approval and 

notification of Warwick. 

8. On May 6, 1991, warwick received notice of Ofrj's approval of said 
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Closure Plan with the ll!pOsition of certain conditions. 

9. I'larwick filed objections regarding the closure of tile former T:nlK 

A\vay L3ndfill setting forth alleged discrepancies and inadequacies in the 

Closure Plan and deficiencies in the Preliminary Dctennination Request. 

10. On May 8, 1991 warwick filed its "Petition for D3claratory Rulings 

and Request for Contested Hearing" based on the aforesaid facts, \·;herein 

Harwick alleged that the DIIHM approval of cor's Closure Plan is a legal 

nullity in that it is: 

1. 

2 • 

3. 

4. 

5. 

6. 

In violation of constitutional or statutory provisions; 

In excess of the statutory authority of the agency; 

Made upon unlawful procedure; 

Affected by other error of law; 

clearly erroneous in view of the regulatory definitions; illlc1 
the actual features of the site itself, and that of abutting 
and/or neighboring property; 

Arbitrary or capricious or characterized by an abuse of 
discretion or discriminatory in approving a closure plan \,'hich 
does not confonn to regulatory definitions; and/or al-'tU31 Ian:> 
use occurrences; and/or the land use of abutting and/or 
neighboring property. 

Wherefore 1'I<m1ick moved for administrative Hearing and a Ceclaratory 
"1' 
I Ruling setting forth that: , 

i 
I 
I 
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Ii 
!i 
II 

\: 
'i 
I. , 

, 
.' 

A. 

B. 
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That the closure Plan, and the approval thereof is h-'9ally 
inSUfficient, both in fonn and substance, in that said Cloc;ut-e 
Plan and/or approval fails to comply with applicable Federal 
and state statutory and Regulatory RequircM'J1ts. 

That the Closure Plan, as submitted by the Hhooe Island 
Cepartment of 1'ransportation required legally sufficient notice 
to be given to all area landowners, and that said pr'OC0..1UrG leas 
not follCJloled. 
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C. That the Division of Air and Hazardous Materials did abuse its 
discretion; is in error an::l/or violation of: Applicable 1 all , 
an::l/or nlles and regulations, and has acted in degradation of 
the rights of the Applicant and its residents as established in 
a=rdance with the Administrative Procedures Act and other 
applicable Law and Regulations. 

D. 'lhat the Director deteJ:mine ~ihich set of Regulatory Closure 
Requirements apply to this matter in light of the non-lic~~ed, 
non-operational status of the site in question over the last 
decade. 

E. That the Applicant be granted whatever further relief be dCoeI:.s.Q 
meet and just within the circumstances of this matter. 

11. On June 3, 1991 \~an~ick received notification that HII'lL determined 

in a document dated May 31, 1991 that the proposed project =nstituted an 

insignificant alteration of a freshwater wetlands. 

12. On June 10, 1991 Warwick filed its "Appeal of PreliJuinary 

Detennination and Request for contested Hearing" based on the same essential 

facts· as stated in its previous Petition, and "iherein lvan~ick alleged that 

the HII'IL detennination of insignificant alteration is in error and in 

violation of applicable law and regulation. 

Wherefore warwick further moved "that the order of I'lay 31, 1991 be 

vacated and that lXII' be directed to submit a plan in =nformity Hith 

I applicable nlles and regulations, and that said plan be subject to the full 

11 review of the Division of FlV\~ in ac=rd with the proper public hearing 

I process". 
, 

There are two issues requiring =nsideration in this matter: 

I: 
Ii 

I 

I 
I 0336L 

1. lfuether a freshwater wetlands preliminary detennination of iL, 

insignificant alteration is subject to appeal and/or requGst 
for an adjudicatnry hearing before the AAD; 

2. l~hether an evidentiary hearing before the AAD should 00 held 
and/or a declaratory nlling should be issued as to ',hich SQt of 
rules apply to the approval of the Closure Plan by DEi'!. 
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Before discussing the merits of these issues, a revi€l1 of the relevant 

statutes and rules and regulations of the various Divisions of DEM is in 

order. 

Chapter 42-35 of the R.I.G.L. entitled "Administrative Procedures" 

governs hearings, adoption of Rules, and Declaratory Rulings by Agencies. 

Section 42-35-1 provides definitions, aIOClng \1hich are: 

(c) "Contested case" means a proceeding, including but not 
restricted to rate llBking, price fixing, and licensing, in 
which the legal rights, duties, or privileges of a specific 
party are 'required by law to be determined by an agency after . . . 

(d) 

(d) 

(f) 

an opportumty for hear:wg; 

"License" includes the whole or part of any agency permit, 
certificate, approval, registration, charter, or similar fon1:;] 
of permission required by law, but it does not include a 
license required solely for revenue purposes; 

"Licensing" includes the agency process respecting the grant, 
denial, renewal, revocation, suspension, annulment, withdrcl'.·:al, 
or amendment of a license; 

"Party" means each person or agency named or admitted as a 
party, or properly secking and entitled as of right to Lx:> 
admitted as a party; 

section 42-35-8 provides that "Each Agency shall provide by rule for tl1e 

:! filing and prompt disposition of petitions for declaratory rulings as to the 

1,1 applicability of any statutory provision or of any rule or order of the 

Ii agency. Rulings disposing of petitions have the same status as agency orders ' 
I' 

\
1 jj1 contested cases". 

I! 
[I section 42-35-9 (a) provides that "In any =ntested case, all lA'l.rtios 

I: shall be afforded an opportunity for hearing after reasonable notice". 

II 
ill 

section 42-35-14 (a) provides that "Whenever the grant, denial, cr l"c'lK'\:al 

" of a license is required to be proceeded by notice and opportunity for 
I , 
I 

:1 Ii OJJ6L 
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apply". 

Chapter 42-17.1 of the R.I.G.L. establishes the Department of Environ-

mental Management (OEM) and specifies the pc:M'ers and duties of the Director 

thereof. § 42-17.1-2 provides that the Director shall have certain 

emnnerated pc:M'ers and duties, aJrong which are the following: 

(a) 

(s) 

"to supervise and control the protection, development, 
planning, and utilization of the natural resources of the 
state ... II; 

"to issue and enforce such rules, regulations, and orders as 
may be necessary to carry out the duties assigned to the 
Director and the Department by any provision of law; and to 
conduct such investigat;ions and hearings and to issue, suspend, 
and revoke such licenses as may be necessary to enforce those, 
rules, regulations and orders"; 

Chapter 42-17.6 of the R.I.G.L. provides for Administrative Penalties for 

Environmental Violations that may be assessed by the Director. § 42-17,6-4 

states that "IVhenever the director seeks to assess an administrative penalty 

I on any person, the person shall have the right to an adjudicatory hearing. , , ", • 

!I ,. Chapter 42-17.7 establishes the Division for Administrative Adjudication 
I' 
i! !: (MO) with the DEM. § 42-17.7-2 provides that "All contested enforcement 
" I, I' proceedings, all contested licensing proceedings and all adjudica,tory 

I! proceedings under Chapter 17.6 of title 42 shall be heard by the AAD ... ". 
II 
II 
\1 Chapter 2-1 of the Rhode Island General Laws establishes the Agricultural 

11\ Functions of DEM and provides for the preservation and regulation of the u"o 

\, of SI'IaIrpS, rrarshlands and other fresh water wetlands. § 2-1-21 requires 
,I Ii approval of the Director for certain specific alterations of ~1e character of 

II any fresh water wetland as defined therein and sets forth various pr=ec'ures 

I 

" 

., 
0336L 
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and parameters ooncerning same. § 2-1.22 (a) specifies the procedures to be 

follOl'led for approval by DEM of proposed projects. This section mandates 

that application for approval of a project to the director of DEM must be 

filed and sets forth the procedures to be follOlVed pursuant to said 

application . '!his section further provides that "Prior to the application a 

request may be made for preliminary detennination as to whether or nor the 

wetlands act, this chapter, applies". '!his section specifically states ~~at 

"'!he wetlands act, this chapter, shall be determined to apply if a 
!\ 
, significant alteration does appear to be contemplated and an application to 

I 
I 

',I 
Ii 
II 

Ii 
" 'I I, 
ii 
1: 

" 

alter a wetland \'Iill be required". '!his section then makes extensive 

provisions for the procedures follOlViOg a determination that a significant 

alteration does appear to be contenq:>lated; hOl'lever, no provision is made for 

procedures follOlVing a preliminary detennination that a significant 

alteration does not appear to be contenq:>lated. 

dJapter 23-18.9 of the R.I.G. L. entitled "Refuse Disposal" provides that 

each city and tOlvn is required to make provision for the safe and sanitary 

\: disposal of all refuse vmid! is generated within its boundaries, except for 
'i I that refuse that is specifically excluded. 

\1 
Ii 
" '; 
I' ,I 
I' ,I 
Ii 
,'. 
i' 
1\ 
I ~ 
" 

'I I, 

section 23-18.9-5 prohibits the disposal of more than three cubic yards 

of solid waste at other than a solid waste management facility licensed by 

the director, excluding used asphalt, ooncrete, Portland concrete ceDent, and 

tree stumps which are not oonsidered solid Haste for purposes of this section. 

section 23-18.9-8 establishes the requirement that a license be obt:.c"lin2J 

I from the director of DEM for any solid \vaste manaoement facili tv. Ii " " 

I 
1 
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23-18.9-9 establishes the procedures concerning application, approval and 

fees for said licenses. 'Ibis section specifies vlhat notice is to be given 

and the l1'al1l1er of public comment. § 23-18.9-9 (a) (5) state's "'lhe applimnt 

and/or any person who provided substantive comment ... may appeal the decision 

of the director ... " § 23-18.9-9 (a) (8) of said section states "All appeals 

shall be heard before administrative adjudication hearing officers ... " 

Chapter 23-19 of the R.I.G.L., knCMn as the "Solid Ivaste Management 

Corporation Act" provides for the implementation of solid waste lTB.nageme11t 

facilities and projects either by the state or under state auspices. Said 

Act created a public corporation, the Solid \Vaste Management corporation, and 

vested said corporation with the JXlI"ers, authority, rights and privileges as 

I lTB.y be necessary to enable it to accomplish the purposes of said Act. saic1 

Ii corporation has a distinct legal existence from the state "not constitutin:; a 

\
' i department of the state government" . 

. 1 Section 23-19-13 requires that any person or municipality dispcsing of 

\1 I. certain solid waste must utilize a system or facility designated by the 

II corporation and establishes the procedures, conditions, and terms for the 

Ii dispcsal of solid waste. 

d The Administrative Rules of Practice and Procedure for the on! Here 
I' 
iI II adopted pursuant to Chapter 42-35, Chapter 42-92 and ChuptCl" 42-17.1. of tJ;" 

I Rhode Island General laws. These rules vlere established to assist the DD! in 

I carrying out its functions, JXlI"ers and duties. 
I, 
i section 6.00 of said Rules provides for the initiation of FOll11.Jl 

I: Adjudicatory Proceedings. § 6.00 (a) states that "any person having a ri<Jht 

Ii, 
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I !I to request a hearing shall folleM the procedures set forth in R.I.G.L. 
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§ 42-17 .1-2 (u) and other applicable statutory and regulatory requirements". 

section 18.00 of said Rules provides for Petitions for Declaratory 

Rulings. § 18.00 (a) states "any person affected by any statutory provision 

administered by the DepartJnent or affected by any rule or order of the 

Deparbnent may ••• petition the Director for a declaratory ruling as to the 

applicability of such statute, rule, or order". 

The Administrative Rules of Practice and Procedure for the Administrative 

Adjudication Division for Environmental Matters Ivere adoptEXl pursuant to 

Chapters 42-35, 42-92 and 42-17.7 of the R.I.G.L. These rules I'lere 

established to assist the AM) in cari:ying out its fW1ctions, pcHers and 

duties. 

section 7.00 of said Rules provides for the Connnencement of Formal 

Adjudicatory Proceedings, § 7.00 (a) states "Any person having a right to 

request a hearing shall foll~1 the procedures set forth in R.I.G.L. 

§ 42-17.1-2 (u) and other applicable statutory and regulatory requirG"ents. 

Such request.q shall be sent directly to the Administrative Adjudication 

Division for Environmental Matters". 

The Rules and Regulations Governing the Enforcement of the Fresh Ivater 

Wetlands Act were adopted pursuant to Chapters 42-17.1, 42-35 and Section 

2-1-18 et seq. of the R.I.G.L. 

Section 4.00 of said Rules provides for Preliminary Detenninations. 

§ 4.01 specifies the procedures to be follO\oled in Requests for Preliminary 

Detenninations. § 4. 02 captioned "Factors considered in Prel iminillY 

0336L 
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Detennination" provides: 

'The Director shall, upon review of adequate plans and/or proposed work 

and upon inspection of the subject property, determine, 

a. Whether a fresh ~later wetland is present on/or adjacent to the 
subject property ill accordance Hith the standards enumerated in 
the Act and these rules and regulations, and 

b. If a wetland is present onjor adjacent to the subject property, 
whether the proposed alteration is a significant alteration of 
the subject wetland. 

§ 4.03 captioned "Insignificant Alterations" provides in part: 

a. Applications for preliminary determination involving fresh 
water wetlands which, in the opinion of the Director, Hill 
result in an insignificant alteration to the subject wetland, 
will be approved, subje<:;t to such conditions as the Director 
may require to protect the subject wetland against significant 
alteration. 

section 5.00 of said rules captioned "Fonual Applications" establishes 

the procedures governing formal applications concerning proposals \·.:hich Hill 

result in significant alterations of fresh water \vetlands in accordance Hith 

§ 2-1-22 of the R.I.G.L. 'This section also establishes the Policy for Domial 

of Approval by the Director, provides that in cases of denial, the applicant 

may within 10 days request a public hearing to appeal the decision. 

Provisions were adopted after the creation of ~le AAD qualifying the 

difference between a public and an adjudicatory hearing involving denials of 

applications for Permission to Alter Wetlands. 

A request for a preliminary determination is an explorat.ory or 

anticipatory procedure \oIhereby a prospective applicant can obtain a revie',·; of 

ccntemplated alterations to ascertain whe~ler ~le Freshlvater Hetlands Act 

applies and if the fonual application process is necessary. In the eVent 
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II 
Ii that OEM detennines that a significant alteration does appear to be 

II contemplated, the party ~iho submitted said request for a preliminary 

I detennination may file a Formal Application concerning the proposed 

alterations. This formal application then triggers elaborate proceedings for 

I 
I col1U11eI1ts, objections, notices and hearing. 
I 

I 

II 

\i ,I 

Neither the statutes or Rules provide for any participation by other 

parties or municipality in the preliminary determination process. No 

provision is made for a comment period, objections, notices or hearing during 

I 
the preliminary detennination process; and no intervention is possible, 

because there is no action pending between the parties. The Director has 

·1 previously considered- this question in Moorehead Brothers, Inc., application 

I 
i 

Ii 
'I 

, 
I 
I 

II 
" 'I Ii 
I! 
If 

II 
'I II 
II 
I 
I 

ill 
" 

No. 88-0932 iSSUed on February 21, 1991, and ruled that prelimjnary 

detenninations are not ~ ~ reviewable by a Hearing Officer. 

The Rhode Island Supreme Court has previously addressed the issue of a 

municipality's standing to enforce the Wetlands Act. In the case of Citizens 

for Preservation of Watennan Lake v. Davis R.I. 420 A.2d 53 (1980) the 

Supreme Court sustained the Superior Court's refusal to enjoin a local dUll'P 

operation until the operator had filed an application to alter \~etlands in 

a=rdance with the Wetlands Act. OUr Supreme Court held that l)either the 

Citizens group nor the ta>vn of Glocester were entitled to notice and a 

hearing before the Director (of ~t is now the Department of Environmental 

Management) on the question of alleged violations of the IVetlands Act by a 

local dump operator. The Court stated that "In vie\~ of the apress statutory 

scheme of enforcement, we conclude that all enforcement poHers are vested in 

03361, 
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the Director. Moreover, nothing in the legislation indicates either 

expressly or implicitly an intent to create a remedy for a private citizen or 

a to\oJJ1 or city to enforce the provisions of the wetlands act. until the 

director acts, no other individual is authorized under the wetlands act to 

initiate any proceedings pursuant to the provisions of the wetlands act". 

The intention of the Legislature appears clear that upon a prelimirk-'l}, 

deterntU1ation by DEM that a significant alteration does not appear to be 

contemplated, the Wetlands Act does not apply and therefore no formal 

application is required; therefore it is not subject to an appeal nor a 

request for hearing. 

The Rules and Regulations for soiid Waste Management Facilities were 

adopted pursuant to Chapters 23-18.9, 23-19, and 42-17.1 of the R.I.G.L. 

Part II of said rules establishes the general requirements and procedures 

II for applications for licensing of solid waste management facilities. 
II 
'I il Rule 4.08 (al requires that applicants shall submit a closure plan I'lith 

II the application for license that contains information as required by tllis 

I! rule, and each applicant is required to submit a closure plan for the 
,I 

II particular type of facility. 

ii Rule 6.00 governs sanitary Landfills and 6.11 (al requires that pursuant 
11 
;: to Rule 4.08, the operator shall submit a closure plan including certain 

II information; and (bl the operator or applicant must submit certain 

!i specifications accompanying the plan. 

I Part III of said rules governs Operating Regulations and establis'1es tho 
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General Operation Standards for all solid waste management facilities. 

Rule 9.15 states that before a solid waste nanagement facility may L'CeJin 

closure procedures, an application for closure Jnust be filed and pIon" 

approved by the Deparbnent. Also the application shall =ntain the 

information required by Rule 4.08 as well as closure plans prescribed by the 

particular type of facility. 

Rule 10.00 establishes sanitary Landfill Operating Standards and Rule 

10.04 sets forth requirements col1Cen1ing O::Ner Material and related 

procedures . 

. 1\ I requires that specific approval from the Director for the disposal of friable 

Rule 10.06 (d) (7) governs Waste Handling =ncerning Asbestos Disposal and 

1\ 

asbestos material. 

Part Dl of said rules governs Appeal and Hearing Procedure and Rule 16.00 

I under Opportunity For Hearing sets forth: 
I 

i 
I 
i 

I 

16.01 

16.02 

Denials: Any person whose application for a license, lic~~e 
renewal, other approval, or a variance has been denied by the 
licensing agency, acting through the Division, may appeal to 
the Director for review of the decision on \·lhich the denial 
is based. 

Violations: Any person who has been issued a notice of 
violation of any of the provisions of these rules, It\3y 
request a hearing to show compliance, subject to the 
provisions of R.I.G.L. 42-17.1-2 (u). 

I 'TIle statutes and Regulations governing "Demolition Debris", "Friable 

I Asbestos Material" and "Cover Material", and disposal of solid \Yaste eit11(T 

I ltI3ndate compliance with certain licensing or permitting procedures or provide 

for the imposition of penalties and other sanctions for violations therGof, 

but no provision is lnade apart from the licensing or permittiTk] process for 

,I 0336L 
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anyone otherwise objecting thereto, other than those \'lhose conduct or 

activity is directly involved. No remedies were made available to 

municipalities or others who object to DEM's interpretation, implementation 

'ltle /\AD has no authority to consider 

Harwick's allegations of errors or abuses of discretion by DEM for rratters 

that are clearly not within the scope of adjudicatory hearings. 

'ltle approvals by DAHM of the subject Closure Plan were issued pursuant to 

the Department's enforcement authority and the only party with standing to 

appeal or request a hearing concerning same would have been DJI'. 

Processing requests for approval of "cover material" to be used in 

closure operations is not part of a pennitting or licensing process \,lhich 

requires or affords a right to a hearing and/or appeal by other parties or 

affords a right to a Declaratory Ruling to such other parties. 

I warwick cannot be considered a "Party" pursuant to the definition in 

II § 42-35-1 (f) of the R.I.G.L. merely because it opposes DJI"s site plan. 

I
! can Warwick be considered an "aggrieved person" within the meaning of 

Nor 

§ 42-35-15(a) solely because the Landfill is located within its borders. 

warwick's allegations and arguments fail to demonstrate an injury in fact 

from the challenged action. 

The rulings and orders of DEM ~lhich Ivarwick challenges do not adversely 

affect in a substantial mmner any personal or properly rights of Ivan-lick nor 

II impose upon it any burden or obligation. 

! 711, 254 A.2d 758 (1969). 

I Warwick's letter of objection to DEN and 

N.E.T. & T. Co. v. Fascio 105 R.I. 

its opposition does not give 

Ii 0336L 
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I 

I 
I 
I 
!I 
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rise to any standing to request a "Contested hearing" or to take an "Appeal" 

warwick alleges that the DI'IHM's approval of !XIr's Closure Plan is 

arbitrary and capricious and in violation of certain constitutional or 

statutory provisions and applicable regulations. However, al tl10ugh Hearing 

Officers may adjudicate matters concerning statutes and regulations under 

their jurisdiction, it is not within an administrative Hearing Officer's 

jurisdiction to decide issues of constitutional import. The Director has so 

II 
I' 

II 
1\ 

I 

held in Bruce T. ~1 Acquisition, Inc. dba Reliable Shellfish issued 

June 17, 1991, citing Bowen v. Hackett, 361 F. Supp. 854, (D.C.R.I. 1973). 

Ivarwick claims that it is entitled to an evidentiary hearing and/or a 

, I 

I 

11 

declaratory ruling as -to which rules and regulations ("Regs") apply to the 

Division's review of the Closure Plan submitted in April, 1991. Ivanvick 

maintains that the 1982 Regulations, amended in February 1991, should apply, 

'I i and states that DI'IHM wrongly applied the 1975 Regulations in its revieH of 

I said Closure Plan. 

I In support of its arguments, Wanvick cites Greenwich Bay Yacht Basin 

II Assoc. v. Brown, 537 A.2d 988 (R.I. 1988) wherein our Rhode Island Supre.""ile 

Court held that the evidentiary basis was insufficient to apply the doctrine 
I 

I of equitable estoppel as to whether the Coastal Resources Management Council 
I 

I,j (CRMC) should have utilized the 1978 or 1983 program regulations. The Court 
I 

I 
mandated that the developer had an obligation to seek a declill:atory ruling 

\, from the CRMC as to Ivhich regulations should be utilized in adjUdicating the, 

II developer's application. 

II A closer scrutiny of the Greenwich Bay case reveals that an evidentiary 
,I 
I 

I 
11 0336L 

I, 



) 

ii 
Ii 
I
', Page 16 
Ai~rt Lmdfill II ~<'" 

d 
Ii :i hearing was considru;ed necessary concerning the developer's equitable 
I, 
" I: estoppel clailn and for the developer to support its allegations of the 

I! expenditure of "substantial sums" in reliance on assurances that its 
II II application would be judged by the earlier regulations. 

I, 'll1e Court stated in its discussion of the doctrine of equitable estopp21 
II 

11\ "Under this general standard, an examination of the complaint filed by 

',: Greenwich could well lead to the conclusion that if all the allegations set 

II 'i forth in the complaint •.. were supported by competent evidence, there \-,'ould 

" il be an adequate basis for the application of the doctrine of equitable 
,I 
I' estoppel. 

" 
.I! 

'Iherefore, the application of this doctrine required a factual 

I! determination of "the extent to which substant.ial performance was undertaken 
j ~ 
;! in reliance on the pennit in good faith". 
!I I, It is significant to note that the series of procedures fashioned by the 

Ii_ Court were clearly in response to a party who had duly filed an application 
II Ii before CRMC in a=rdance with the established procedures of said agency and 

" I' i lather parties to said dispute were intervenors before CRMC and also the Court., 

! i 'Ihe Court went on to say that either party aggrieved by the declaratory order 
I, 

11 entered by CRMC may appeal such ruling under the provisions of § 42-35-15. 

I 'll1e case at hand differs with Greenwich Bay in that no hearing is 

I, necessary in the subject matter as no evidentiary basis is required, and no 

II contested hearing contemplated. Warwick is not an applicant, alleged 

! violator or an intervenor and cannot be considered an aggrieved party under 
I 

: any of its clailns. 

! warwick cannot be considered an interested person pursuant to the 

II 
\1 
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Statutes and Regulations involved, and Hcu:wick lacks any standing before the 

MD. HaJ:\1ick's allegations and its complaints concerning the procedures 

follOl'led by DEN indicate that it is seeking equitable relief for \,>hich this 

hearing tribunal lacks authority. The MD functions as a creature of the 

lEgislature and must operate within the scope of authority granted by statute. ; 

waJ:\1ick questions the applicability of Regulations concerning the Closure 

Plan and also alleges that Di'\HM has not complied \-lith the statutes and rules 

H=ick requests a Declaratory Ruling as to \,'hich set of 

It ll'ay Hell be that 

OEM lTI3.y comply with the requirements of both sets of Regulations. 

not a "party" to any action taken or contemplated by OEM concerning said 

Closure. Harwick lacks the requisite standing to obtain a Declaratory Ruling 

in this lTI3.tter. 

The filing of motions to dismiss requires that the hearing officer look 

\i solely to the sufficiency of the allegations of the Petitioner. City of 

I! IVaJ:\1ick vs William R. Appt et aI, 497 A.2d 721 (R.I. 1985). 
" 
1\ Viewing the allegations in the light most favorable to the petitioner 

\ Hith all doubts resolved in the petitioner's favor, warwick \-lowd not l'B 

I entitled to any relief under any conceivable set of facts vlhich might be 

\i proven in support of its claims. It is clearly apparent that lVaJ:\"ick can 

I prove no set of facts to support its Petition or Request for Contested 

I Hearing. Collins v. Fairways Condominiums Association, 592 A.2d 147 (R.r. 

II 
II 1991) . 

II I find as a conclusion of laH that: 
:1 
I' 

!I 
I :! 0336L 
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2. 

3. 

at the site is not significru1t, is not slfuject to further 
regulatory involvement, ani is not subject to appeal and/or 
request for an adjudicatory hearing before the MD. 

Warwick is not an interested person affected by statute, rule 
or order of the D8parbuent in this matter and the Director nuy 
legally decline to issue a declaratory ruling in this ootter. 

The determination of \~t is appropriate cover ooterial for the 
fanner Airport Landfill site is within the discretion of the 
Department. 

4. warwick has failed to allege an injury in fact and is not an 
aggrieVed party. Therefore \qarwick lacks standing to request 
Declaratory Rulings or Request a Contested Hearing in this 
matter. 

5. Wan-lick has no legal right to the relief requested fro:n DEl'!. 

Based on the foregoing, it is hereby, 

ORDERED 

1. That the Director declines to issue a Declaratory Ruling; 

2. That the city of warwick's (1) Petition for Declaratory Rulings and 

Request for contested Hearing, ani (2) Appeal of Preliminary Determination 

1\ an::'!. Request for Contested Hearing, both are denied ani dismissed. 

'I The foregoing is hereby submitted to the Director as a Recommended 

I 
Decision ani Order this Ifn, day of october, 1991. 

II 

I 

I 0336L 
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( ,Joseph' F. Baffoni. 
Hearing Officer . 
D8partment of Environmental lolanagE'c'1\ent 
Administrative Adjudication Division 
One capitol Hill, 4th Floor 
Providence, RI 02908 
(401) 277-1357 
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'!he within Decision and Order is hereby adopted as a Final Agency Cecision 

11 'I and Order. 
Ii 
:I 

" il 
i! { 
II 'v 
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Department of Environmental Hanage..-::ent 

CERI'IFIClITION 

I hereby certify that I caused a true copy of the within to l:e fon,'ardo..i, 
regular wail, postage prepaid to Fran)< J. Cenerini, Esq., Assistant City 
Solicitor, 3275 Post Road, warwick, Rhode Island 02886; Sidney Clifford, 
Esq., Rhode Island Department of Transportation, 2 Capitol Hill, Providence, 
Rhode Island 02908; and via inter-office wail to Louise Dlrfee, Director, 
Department of Environmental Management, 9 Hayes street, Providence, IThcx:le 
Island 02908; catherine Robinson Hall, Esq., Office of Legal services, 9 
Hayes street, Providence, Rhcx:1e Island 02908; and Claude Cote, Esq., 9 H3yes 
Street, Providence, Rhcx:1e Island 02908 on this /,1 ! day of October, 1'091. 
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