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IN RE: 

S'IWlE OF lHlIE ISIRID AND IRJI.1lIi'NCE PUlNI'ATIOOS 
IEPARD!ENl' OF ~ Ml\Nl\GEMENl' 

AI:MINI.SmM'lVE ADJUIlICATICN DIVISICN 

Blackstone Valley District Commission 
RIPDES Permit No. R.I. 0100072 

DECISION AND ORDER 

'!his matter is before the Hearin:J Officer on the appeal of the above 

numbered RIPOES permit (hereinafter "Permit") filed by save the Bay with the 

Department of Envirorunental Management's Water Resources Division on February 

4, 1991. 

'!he aweaJ. was heard on July 17, 1991 pursuant to a bench order issued by 

Federal District Court Judge Francis Boyle requirin:J inter alia, that an 

adjudicatory administrative hearin:J be held and completed by July 18, 1991. 

S. Paul Ryan, Esq. represented save the Bay, Gary S. ~, Esq. 

represented the Department of Envirorunental Management, Division of Water 

Resources (hereinafter "Division"), and Jrures PUrcell, Esq. and John 

Boehnert, Esq. of Partridge, S11CM & Hahn represented the Blackstone Valley 

District Commission (hereinafter "BVOC"). 

A status Conferenoe was held on Wednesday July 10, 1991 at which time the 

parties advised the Hearin:J Officer of the status of this matter and 

identified intended witnesses. A Notice of lIdjudicatory Hearin:J was issued 

on July 12, 1991 and mailed to all irdividuals required to receive notice 

pursuant to the Rhode Island Pollutant Discharge Elimination System (RIPDES) 

Regulations issued by the Division. '!he Notice is part of the Administrative 

hearin:J file. 

A Prehearin:J . Conferenoe was held at 9:30 a.m. on July 17,1991 
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irrarediately prior to the hearing. '!he parties agreed that the issues to be 

decided by the Hearing Officer were as follCMS: 

1. By January 1, 1992 the permittee shall sulxnit a combined sewer 
overflow (hereinafter "CSO") abatement report to the Division of 
water Resources. 

2. By January 1, 1993 the permittee shall have canpleted the secord 
);:hase of the project, namely, the design of the facilities or 
structures rec.::cmnerded in the final CSO study. 

3. By January 1, 1995 the permittee shall have canpleted construction 
of CSO abatement projects. 

Dlring the course of testiIrony save the Bay withdrew issue one (1) 

leaving only issues tIo.u (2) ard three (3) for consideration. 

'!he parties stipulated to the following qualification of experts: 

Robert Stardley was qualified as an expert in civil en;Jineering ard water 

quality. Mr. Stardley was further qualified over counsel's objections as an 

expert in NPDES permitting. 

Raymord Marshall, Executive Vice President of BEl'A En;Jineering, Inc. was 

qualified as an expert in en;Jineering ard design issues concerning combined 

sewer overflow facilities ard water ard wastewater facilities planning, 

design ard construction management. 

Fdward szymanski qualified as a expert in consideration of combined sewer 

overflow abatement issues in the planning, design ard approval of waste water 

facilities. 

'!he following documents were admitted as full exhibits: 

save the Bay (STB) 1 - Resume of David Stardley. 

STB 2 - National canbined Sewer OVerflow strategy of EPA. 

STB 3 - EPA Region I statement on canbined Sewer OVerflCMS ard Water 
Quality Stardards. 
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STB 4 - Q:m\bined Sewer OVerflCM Policy of the Department of 
Envirorarental Management. 

STB 5 - Q:m\bined Sewer OVerflCM Pennit Writers Guide Manual of the 
Envirorarental Protection lVJery::;y 3/19/91. 

STB 6 - Blackstone Valley District Ccmllission RIPDES Pennit dated 
12/31/90 (with compliance order attached). 

STB 7 - BVDC Agreement for ConsultirY,J Services for Q:m\bined Sewer 
OVerflCM Pawtucket/Central Falls with Beta EngineerirY,J. 

STB 8 - CUrrent Newport Pennit # R.I. 0100293 rega.rdirB combined sewer 
OVerflCMS am relatirY,J to compliance, pennit IrOdification am 
consent decree. 

OEM A - Mrninistrative Record (c:atunents, Applications, Draft Pennits 
am Pub~ic HearirY,J Transcript). 

OEM B - Resume of Edward szymanski. 

BVDC 1 - Resume of Rayrrorrl Marshall. 

Mr. stanlley testified on behalf of Save the Bay concernin:J the 

establishment of dates for sub-elements of the CSO study. DlrirY,J the course 

of this testimony the parties in:licated that they had stipulated in federal 

court that BVDC will sul:ini.t the study by May 1, 1992. As a result, Save the 

Bay withdreW issue one fran consideration. 

with regard to the secorxi };hase of the project (ndesign };hasen) Mr. 

Starxiley testified that he believes it is possible to set deadlines lXM in 

tenus of elapsed time after awroval of the facilities plan. He in:licated 

specific sub-parts into which the design };hase could be broken am 

acoompanyirY,J time frames but in:licated that the J;hases depen:i on the 

particular project am CMner as well as the scope of the project. He 

Wicated a general total time frame of twelve (12) rronths for the design 
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UOOer ~tioo Mr. struilley amiliUy"""",,,", that he 1a""" \ ~. 

specific knc:Mledge of the Deparbrent of Envirornnental Management review 

process, arrl state ~in:J, contractin:J arrl bicidin:J procedures. Mr. 

Starrlley also agreed that one purpose of the study is to obtain site specific 

data to reduce over or urx'ler building, a secooo purpose is to save Il'Oney arrl 

a third purpose is to detennine capacity. He further conceded that the 

design would be significantly inFlated by the CSO study. In spite of the 

foregoin:J, Mr. Starrlley remained finn in his opinion that time frames for the 

design ~ should presently exist. 

with regard to the issue of a date for construction caT1pletion, Mr. 

Starrlley indicated generally that sound engineerin:J practice would require 

acceptance of the facilities plan prior to the establishment of constnlction 

deadlines. 

RaYlrOOO Marshall was the only witness offered by BVI:X::. Mr. Marshall has 

over eighteen years experience in the wastewater engineering field. 

Presently he serves as Vice President of Beta Engineering, Inc. arrl 

supervises all Beta projects. Approximately fifty percent (50%) of his time 

is consumed by canbined sewer overflCM projects. Mr. Marshall has been 

involved with this particular CSO prcblem to varyin:J degrees since 1988. He 

haS worked with the Division of water Resources since that time on behalf of 

the cities of Central Falls arrl Pawtucket, arrl Il'Ore recently on behalf of 

BVI:X::. Mr. Marshall testified in detail regardin:J the purposes of the study 

arrl the extent arrl types of sall'plin:J, Il'Onitoring arrl analysis being perfonred 

for the study. He explained the broad scope of the project as well as the 
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financial ill'Iplications am potential overflow contairanent processes. In Mr. 

Marshall's opinion it is absolutely necessary that the study be carpleted 

prior to the establishment of deadlines for IiJase two (design IiJase) . 

'!he reasons given for the delay in establishin;J design deadlines were 

that the differences in technology, size, location arxl. number of facilities 

can be such that premature settirg of design ti1relines would be inappropriate 

from an engineerirg starxl.point. 

Upon cross-examination Mr. Marshall declined to render an opinion as to a 

reasonable ti1re frame to carplete the design IiJase. He indicated that in his 

opinion it is ill'Ipossible to detetmine how long the design phase would take 

absent a carpleted facilities plan. 

Mr. Marshall testified that it would be possible to establish a phasirg 

schedule within a couple of months after acceptance of a facilities plan. 

Edward szymanski, Department of Environmental Management's Associate 

Director for water testified on behalf of the Division of Water Resources. 

He generally described the manner in which the subject pennit was issued. 

Mr. Szymanski testified that the BVDC application follCMed nomal pennittirg 

procedures am that EPA has concurred that the pennit is appropriate as 

drafted. He further stated that current BVDC RIPDES pennit is consistent 

with the EPA approved OEM CSO policy am starxiards. Mr. szymanski opined 

that it is not soun:i engineerirg practice to i1l1pose or change dates when at 

the present ti1re neither DEM nor BVDC are aware of what will be constructed. 

Urrler questionirg from the Hearirg Officer, Mr. szymanski indicated that once 

the facilities pennit plan is sul:rnitted then the Division of Water Resources 
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will review the schedule ard approve, reject or m:xlify it ard incorporate 

the schedule into the permit requirements with appropriate opportunity for 

public c:aNl'eIlt ard appeal. 

'!his appeal challen;]es only the portion of the permit which relates to 

the cxxupliance schedule for the esc study, design of the facilities ard 

construction of the structures ard facilities. Testmony of all the 

witnesses irxllcates that the design }ilase ard construction }ilase should be 

accxxuplished increroontally. Testmony differs only on the issue of when it 

is possible to set the deadlines for each}ilase. In weighing the testmony 

of the witnesses I have accorded the testmony of Messrs. Marshall ard 

Szymanski IOC>re weight than that of Mr. Stardley. 

Although I believe Mr. Stardley to be credible, I believe the experience 

of both Messrs. Marshall ard Szymanski as well as their knowledge concerning 

scope ard extent of the esc problems at issue ard their particular knowledge 

of the BVIX: ard its predecessors ~s me to give their testimony IOC>re 

weight. 

Based on all the testmony ard documents of record I believe it is clear 

that it is preJMture to require specific deadlines in the permit for either 

the design }ilase or the construction}ilase until such time as a facilities 

plan is approved by the Division of Water Resources. Testimony from all 

witnesses irrlicated that it is not possible to set deadlines for the 

construction}ilase at this juncture. Testmony on that issue characterized 

such an endeavor as speculative ard not sound en;]ineering practice. 

While I agree with appellant that the design ard construction phases 
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should be accalplished in segments, I disagree that the tiJrelines for phasi.rq 

of the design or construction portions of the caupliance order can presently 

be set. 

'lbe Division has indicated through the testilrony of Mr. Szyrranski that 

specific deadlines for phasi.rq will be i.nposed after approval of the 

facilities plan. '!be proposed deadlines will follow the usual course of 

public notice and heari.rq prior to becanin;J final and Save the Bay and other 

interested parties will have an ~rtunity to cx:moont on those t:imefraID2S. 

FINDINGS OF FAcr 

After careful review of all the documentary and testilronial evidence of 

record I find as fact the followi.rq: 

1. Upon expiration of their existi.rq pennit BVOC applied to the 

Division of water Resources for issuance of a RIPDES Permit. 

2. '!be BVOC RIPDES pennit application went to public notice and 

heari.rq. A p.lblic canrnent heari.rq was held on November 7, 1990 by the 

Division of water Resources. 

3. '!be draft pennit was foJ:Warded to EPA and EPA concurred with the 

draft pennit. 

4. On December 31, 1990, the Division of water Resources issued a 

RIPDES Permit to the Blackstone Valley District Commission, Permit No. RI 

0100072. 

5. On Fehruaxy 4, 1991 Save the Bay filed a written appeal with the 

Division of Water Resources. 
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6. 
\ 

On July 5, 1991 a status conference Order was mailed to counsel for i 

BVDC, the Division of water Resources, Save the Bay, City of Pawtucket, city 

of central Falls am the Attorney General's Office. 

7. A status conference was held on July 10, 1991. 

8. Notice of Prehearin:J am Hearin:J was mailed to all persons requirin:J 

notice un:ler Rule 52 of the RIPDES Regulations. 

9. A Prehearin:J Conference am Adjudicatory Hearin:J was held am 

concluded on July 17, 1991 at the offices of the Administrative Adjudication 

Division for Environmental Matters, One capitol Hill, Providence, Rhode 

Islam. 

10. Attachment D of the Permit requires BVDC to suJ:mit a cso report to 

the Division for ccmnent am thirty days thereafter a final report to 

include, inter alia, alternatives for eliminatin:J or mitigatin:J environrrental 

impact, reccmnendations am an in1:>lernentation schedule to achieve the 

reccmnendations. '!he Permit provides that the in1:>lernentation schedule may be 

a r:fu\Sed program. '!be Permit requires that upon suJ:mission of the final 

study to OEM, the permittee shall begin the in1:>lernentation of the secon::l 

!fuIse of the project. 

11. '!he "secord !fuIse" of the project includes the design of the 

facilities am structures reccmnended in the study in a=rdance with a 

schedule to be included in the final study. 

12. Beta Engineerin:J, Inc. is presently corducting a CSO study for BVDC 

which will be suJ:mitted to OEM by May 1, 1992. 

13. '!be CSO study is a $1. 7 million project aimed at obtaining the best 
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technology to deal with c:aN:>ined sewer overflows at the least cost. 

14. Design of the facilities am structures will be significantly 

impacted by the CSO study. 

15. In order to design effective facilities one rrust know when am under 

what circumstances overflows occur, slope am flow volumes. 

16. 00;j0in;J tronitorin;J am sanple analysis incll1dirq the oonitorin;J of 

five (5) stonn events will yield infonnation necessary to detennine what is 

happening in the sewer system durin;J stonn events am the predicted impact on 

receivin;J waters. 

17. More than one prcx:ess exists to deal with overflows. One prcx:ess is 

oore costly than the other. 

18. Differences in size, technology, location am number of storage 

facilities will directly affect the duration of the design phase. 

19. Until the physical am technological extent of the project is 

detennined, it is not possible to set deadlines for compliance for the design 

phase. 

20. The CSO study will yield the size, location, number of storage 

facilities, technology am cost appropriate for the pennit. 

21. The extent am design of the structures depen:ls on the number am 

nature of the facilities am that will not be known until the facilities plan 

is approved by DEM. 

22. ~letion of the CSO study is necessary precondition to a design 

plan. 

23. Once the facilities pennit plan is submitted to the Division, the 
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Division will awrove, reject or IOOdify the schedule arrl it will be 

incorporated into the pennit requirements. 

24. Prior to awroving final dates for c:atpliance, the Division will 

provide for public ccmment hearing. 

25. '!he design Iilase should be ac:carplished in Iilases but the Iilases 

cannot be determined prior to c:atpletion of the facilities plan. 

26. '!here exist a series of steps that are identifiable upon c:atpletion 

of the facilities plan which could, at that time, be incorporated into the 

pennit with awrq:>riate deadlines. 

27. '!he Newport RImES Pennit #RI0100293 contains a specific c:atpliance 

schedule. 

28. '!he c:atpliance schedule for the Newport pennit was drafted only 

after c:atpletion of a facilities plan. 

29. After c:atpletion of the facilities plan the Division of water 

Resources will issue a detailed c:atpliance schedule as was done for the 

Newport Pennit. 

30. '!he establishment of dates for the construction Iilase is speculative 

at this juncture. 

31. Soun:i ergineering practice would require the facilities plan to be 

considered prior to setting construction deadlines. 

32. It is not aWrq:>riate to issue c:atpliance requirements that exceed 

the life of the pennit. 

33. '!he Department of Environmental Management CSO policy as contained 

in STB 4 was awroved by EPA. 
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34. '!be BIIDC permit is consistent with the starx'lards in OEM's CSO policy. 

CXJNClDSIONS OF lAW 

Based on all the documental:y and testimonial evidence of Record I 

conclude the following as a matter of law: 

1. The permit ooopliance schedule as containe:l in Attachment D of the 

Permit is reasonable and awropriate. 

2. '!be portion of the permit dealing with canbine:l sewer overflows is 

consistent with the Department's Ca11bine:l Sewer OVerflow FOlicy. 

3. The challenged portion of the permit is not in contravention of the 

RIPDES Regulations or O1apter 46-12 of the Rhode Island General laws. 

Therefore, it is 

ORDERED 

'!bat the aweal of Save the Bay is DENIED. 

I hereby re<x.alUllel'd the foregoing Decision and Order to the Director for 

issuance as a final Order. 

All qtJ~ }LI 1991 
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Chief Hearing Officer 
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Administrative Adjudication Division 
One capitol Hill, 4th Floor 
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'!he within Decision am Order is hereby adopted as a final agency Decision 

am Order. 

~ 
T:~se:-¥'IE::=i~:--.....!.-r---:::I-"--~-- " 
D~r I 
Department of Enviro t;al Managerrent i 

CERl'IFICATION 

I hereby certifY that I caused a true copy of the within to be forwarded, 
regular mail, postage prepaid to Jdm Boeimert, Esq., Partridge, Sn<::M & Hahn, 
180 South Main streett Providence, Rhode Islam 02903; S. Paul Ryan, Esq., 
670 Willett Avenue; East Providence, Rhode Islam 02915; ~ Tierney, 
Special Assistant Attorney General, 72 Pine street, Providence, Rhode Islam 
02903; George M. Muksian, Esq., City Solicitor, City of Central Fall, 580 
Broad street, Central Falls, Rhode Islam 02863; Fred E. Joslyn, City 
Solicitor, city of Pawtucket, 137 Roosevelt Avenue, Pawtucket, Rhode Islam 
02860; Juan Mariscal, Narragansett Bay Ccrtunission, 44 Washington street, 
Providence, Rhode Islam 02903; am via inter-officemail to Gary E. Powers, 
Esq., Office of Legal Services, 9 Hayes street, Providence, Rhode Island 
02908; am Edward Szymanski, Chief, Division of Water Resources, 291 
~de street, Providence, Rhode Island 02908 on this ,;.I [c/ic day 
of Cd! 4t- , 1991. 
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