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ENVIRONMENTAL LAND USAGE RESTRICTION

This Declaration of Environmental Land Usage Restriction (Restriction.) is made on this
day of .. ., 2014 by City of Newport, and its successors and/or assigns
(heremaﬁer the “Grantor”)

WITNESSETH:

WHEREAS, the Grantor is the owner in fee simple of certain real property identified as
Plat 24 Lot 346 in Newport, Rhode Island (the “Property™), more particularly described in
Exhibit A (Legal Description) which is attached hereto and made a part hereof;

WHEREAS, the Property {sece Exhibit B) has been determined to contain soil which is
contaminated with certain hazardous materials and/or petrelcum in excess of applicable

rcsndentlal and/or mdustrlallcommercial direct exposure criteria pursuant to the _E_l_l_lj:j_ﬂl__;

WHEREAS, the Grantor has determined that the environmental land use restrictions sct
forth below are consistent with the regulations -adopted by ‘the Rhode Island Department of
Environmental Management (“Dcpartment”) pursuant to RLG.L. § 23-19.14-1 and that this
restriction shall be a Conservation Restriction pursuant to R.1.G.L. § 34-39-1 et. seq. and shall
not be-subject to the 30 year limitation provided in R.I.G.L. § 34-4-21;

WHEREAS, the Department's written approval of this Restriction is contained in thc
document entitled: Remedial Decision Letter issued pursuant to the Remediation Regulations;

WHEREAS, to prevent exposure to or migration of hazardous materials and/or
petroleum and to abate hazards to human health and/or the environment, and in accordance with
the Remedis] Decision Letter, the Grantor desires to impose cerfain restrictions upon the use,
occupancy, and activities of and at the Property;

WHEREAS, the Grantor belicves that this Restriction will effectively protect public
health and the environment from such contamination; and

WHEREAS, the Grantor intends that such restrictions shall run with the land and be
binding upon and enforceable against the Grantor and the Grantor’s successors and assigns.

NOW, THEREFORE Grantor agrees as follows:

A. Restrictions Applicable to the Property: In accordance with the Remedial Decision
Letter, the use, occupancy and activity of and at the Property is restricted as follows:

{ No residential use of the Property shall be permitted that is contrary to Department
approvals and restrictions contained herein; '
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No groundwater at the Property shall be used as potable water,

No soil at the Property shall be disturbed in any manner without written permission
of the Department’s Office of Waste Management, except as permitied in the
Department-approved Post-Construction Soil Management Plan (PCSMP) attached
hereto as Exhibit C;

Humans engaged in activities at the Property shall not be exposed to soils containing
hazardous materials and/or petroleum in concentrations exceeding the applicable
Department approved direct exposure criteria set forth in the Remediation

Regulations;

The engineered controls at the Property described in the PCSMP contained in
Exhibit C attached hereto shall not be disturbed and shall be property maintained to
prevent humans engaged in recreational activity from being exposed to. soils
containing hazardous materials and/or petroleum in concentrations exceeding the
applicable Department-approved residential direct exposure criteria in accordance

with the Remediation Regulations; and

No action shall be taken, allowed, suffered, or omitted at the Property if such action or

omission is reasonably likely to:

il

il

Create a risk of migration of hazardous materials and/or petroleurn;
Create a potential hazard to human health or the environment; or

Result in the disturbance of any enginecred controls utilized at the Property, except
as permitted in the Department-approved PCSMP contained in Exhibit C.

Emergencies: In the event of any emergency which presents a significant risk to human
health or to the environment, including but not limited to, maintenance and repair of utility
lines or a response to emergencies such as fire or flood, the application of Paragraphs A (jii.-
v) and B above may be suspended, provided such risk cannot be abated without suspending
such Paragraphs and the Grantor complies with the following:

ii

Grantor shall notify the Department’s Office of Waste Management in writing of the
emergency as soon as possible but no more than three (3) business days after
Grantor’s having learned of the emergency. (This does not remove Grantor’s
obligation to notify any other necessary state, local or federal agencies.);

Grantor shall limit both the extent and duration of the suspension to the minimum
period reasonable and necessary to adequately respond to the emergency;

ao0ne1274
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ifi  Grantor shall implement reasonable measures. necessary to prevent actual, potential,
present and future risk to human health and the environment resulting from such
suspension;
iv Grantor shall communicate at the time of written notification to the Department its

intention to conduct the emergency response actions and provide a schedule to
complete the emergency response actions;

v Granlor shal} continue to implement the ecmergency response actions, on the schedule
submitted to the Department, to ensure that the Property is remediated in accordance
with the Remediation Regulations (or applicable variance) or restored to its condition
prior to such emergency. Based upon information submitted to the Department at the
time the ELUR was recorded pertaining to known environmental conditions at the
Property, emergency maintenance and repair of utility lines shall only require
restoration of the Property to its condition prior to the maintenance and repair of the
utility lines; and

vi Grantor shall submit to the Department, within ten (10) days after the completion of
the emergency response action, a stalus report describing the emergency activities
that have been completed.

Release of Restriction; Alterations of Subject Area: The Grantor shall not make, or allow
or suffer to be made, any alteration of any kind in, to, or about any portion of the Property
inconsistent with this Restriction unless the Grantor has received the Department's prior
written approval for such alteration. If the Department determines that the proposed
alteration is significant, the Department may require the amendment of this Restriction,
Alferations deemed insignificant by the Department will be approved via a letter from the
Department. The Department shall not approve any such alteration and shall not release the
Property from the provisions of this Restriction unless the Grantor demonstrates to the
Department's satisfaction that Grantor has managed the Property in accordance with
applicable regulations,

Notice of Lessees and Other Holders of Interests in the Property: The Grantor, or any
future holder of any interest in the Property, shall cause any lease, grant, or other transfer of
any interest in the Property to include a provision expressly requiring the lessee, grantee, or
transferee to comply with this Restriction. The failure to include such provision shall not
affect the validity or applicability of this Restriction to the Property.

Enforceability: If any court of competént jurisdiction determines that any provision of this
Restriction is invalid or unenforceable, the Grantor shall notify the Department in writing
within fourteen (14) days of such determination.

Binding Effect: Ail of the terms, covenants, and conditions of this Restriction shall run with
the tand and shall be binding on the Grantor, its successors and assigns, and each owner and
any other party entitled to control, possession or use of the Property during such period of
ownership or possession.

2
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H, Inspection & Non-Compliance: It shall be the obligation of the Grantor, or any .future

holder of any interest in the Property, to provide for annual inspections of the Property for
compliance with the ELUR in accordance with Department requirements.
A qualified environmental professional will, on behalf of the Grantor or future holder of any
interest in the Property, evaluate the compliance status of the Property on an annual basis. .
Upon completion of the evaluation, the environmental professional will prepare and
simultaneously submit to the Department and to the Grantor or future holder of any interest
in the Property an evaluation report detailing the findings of the inspection, and noting any
compliance violations at the Property. If the Property is determined to be out of
compliance with the terms of the ELUR, the Grantor or future holder of any interest in the
Property shall submit a corrective action plan in writing to the Department within ten (10)
days of receipt of the evaluation report, indicating the plans to bring the Property into
compliance with the ELUR, including, at a minimum, a schedule for implementation of the
plan.

In the event of any violation of the terms of this Restriction, which remains uncured more
than ninety (90) days after written notice of violation, all Department approvals and
- agreements relating to the Property may be voided at the sole discretion of the Department.

: I. Terms Used Herein: The definitions of terms used herein shall be the same as the
: definitions contained in Section 3 (DEFINITIONS) of the Remediation Regulations.

! IN WITNESS WHEREOF, the Grantor has hereunto set (his/her) hand and seal on the day and
year set forth above,

" Jane Howington City Manager
City of Newport, Rhode Island

By: gm\'bwk\«_

(Grantor (signature) Grantor (typed name)
STATE OF RHODE ISLAND |
COUNTY OF Ngwﬁ;
In (CITY/TOWN), in sald Count M State, on the 5 day of MAWZAD)_ 420 (%
before me personally appeared Vifeinto me known and known by me to be the

party executing the foregoing instrument atd (he/she) acknowledged said instrument by
(him/her) executed to be (his/her) free act and deed.

Notary Public:-

WM T DUNTY

My Comm. Expires:

APPROVED A O
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XNOW ALL MPN BY THESS PRESENTS, That the REDAVELOPNENT AGENCY
OF NEWPORT, REHODE ISLAND, a public body corporstion esteblished pursaent
to Title 45, chs;car 31-3) of ths Generdl Jews of ths Stete of Rhode
Tsland, heceinafier callcd."arun:or-, for considevation pald, graintse l
to NrWiPQRT RLBCTRIC CORPORATION, @ publie utllity coLporation engrged
fn the distribvution and sale of eleoctriclity within the Jtate of Rhods
tslond, ond NBW BENGL'ND TELEPHONT AND IXISGRAPH COMPANY, & pblic
etilicy corporation providing telephone sarvice within the Stete of
Rhode toland, herelnafier cblled *Grantoes*, their cuccessors and
sasigne fovever, ths right, privilege and wissmont to install, maintéin,
Lnopact, operats, replace, roemove and gepalr uiderground wirse and

cebleo, condult plpoc arnd wanhcles for the tranewission of glectrig

current ard for the provisuon Ef telaphone service in aeco}deﬁce with

all copliceble naticaml, state and }ocul safery o¢dier and other lawa,

ordinances &nd regnleations applicedle to elsctric and telephone trans-
mission lines across the following Jdescribel pbrcai of lsnd;

COMMERCING at a peint in the north paoperty Line of Kill
Stroet,, spld polnt belng 120 fest weot of the intersection
of thames Streot and MLILl Streetj thonce running northerly
220 fest pwoce or 1e9s in & line paxrxllel to the easterly
proparty Jine of Thamee Street to a point in tho southerly
1ing of church street; thencs turning snd ruaning oseterly
for o dlotanes of 10 faat along the scutharly line of Church
Street to o pointy thonce turning and xuaning southexrly in
o line paraliel to and LU faet onst of the flret deecriired
course for & dietance of 110.fast to & polnt in the svutherly
lint of Prank LAnay thenie turning and rmnning aasterly rlong
the southerly line of Pronk Lane for & distance of 90 feol to
" & points thenea turalng and runniryg ecutherly slong the east-
erly proporty line of che grantoxr for @ distonce ol 10 fsety
theice tuz:ing end xunning weetarly in o line parsllel «o-and
10 faek oouth of the foukth describhed ¢-vree for & dletence
of B8 fact to @ point) thenae turaing and running southerly
in a2 1ine paralinl to and 10 faek esst of the firet describad
vourie fovr & distenca of 100 feet mire or less Lo the north-
erly line .* Nill 9treet; thence turning &nd running wosterly
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{nh the northevly line of #i1ll Street to the pnint of
conmencing. )

por a nmore particulsy describiion, see Plon P-21) ontitled
‘Nawprrt Blectyle Corporstion Propoded Rasement fronm the
Redovelopment Ayency of Newport,™ dated October 1, 1677,

. by L.M, Shaw,, abisehed hagods and made o part hereof,
A O B fele. on FLOL \.mw ey (««:m et ks

It ia the intentlion of tho drantor to convey to tha Granteso

EX

. the perpetual right end ezpsement to eonvtruct, operate and melntain
transmission lines as hersin daeseribed, ond to make such right end
exssment asslgneble, and the Grantor hareby sgraes Lo execute, dC-
knoyledge and deliver to the Crentees, thelr succeasors or assigng,
such further deods »r instrumente 8s may be nacassary to sscure to
tham the rights and easenents intended to bhe heveln conveyed,
dhe @rantoes dgree that, after installation snd/or repair
of sald facilities, to restora the prenlfes to their former condition,
YO HAVE AND 7O HOID the above granted sasemanis oad righte,
vith all *he priviieges and appurtenasces thereunto belonglug, unto
411 to the use of the said Grantees, thsly succeesors and aesigna,
1 IR WiTWESS WHEBRROF, REDEVPLOPMENT AGENCY 0{ WewPORT, RHODR

ISLAND, has caused thase prosgnte tu bes signed in ite corporstie nane

and Lts sesl affixed by ito Chalrman, thie [j?{ffh.y of t)Abedbmutfl

AD. 1977,

L3

REDEVELOPMUNT ACENCY OF FORT, RIODE JBLAMHD

C/ SR gt

Cha LFman “

By
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STATE OF RHODE ISLAND .

COUNTY OF NEWECRT

At HW in oold county, on this 13 19 qay of
dJJLtzawld1 . A.D, 1877, then pareonally oppearsd the shove

HAROLD VPETROBOLUS, Chalrman of epld REDEVELOPMENT MIEWY OF HEWPORT,
RHODE 1SLAND, to me known snd known by me to bo the party executing
the fors .ing lnetrument as Chairman, and he acknovledgad? ;aid {n-
atrument By hix exaguted to be tha fres act and deed of REDRVELOPMENT

AGENCY OF NEWPORT, RHODE 18Lr:D, his fres oot and Jeed ao chalrman

aforeaaid, and individuslly
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Post-Construction Soil Management Plan
Plat 24 Lot 346
Newport, Rhode Island

This Post-Construction Soil Management Plan (PCSMP) has been prepared to establish
procedures that will be followed should future construction/maintenance activities at the
Queen Anne Square property require the need to manage soils excavated from the
subsurface or when existing site surfaces / Rhode Island Department of Environmental
Management (RIDEM) approved enginecred controls, (soil/vegetative cap, asphalt,
concrete, landscaping and/or foundations) are disturbed. The plan serves to supplement
the Environmental Land Use Restriction (ELUR) and will be initiated by the RIDEM
notification requirement established in Section A of the ELUR for the property.

Background

The property is identified as Lot 346 on Newport Assessor’s Plat 24 in Newport, Rhode

Island (hereinafter “Site”). The approximate center of the Site is located at 41°29' 15"

north latitude and 71° 18’ 51" east-west longitude. According to the Newport Tax

Assessor’s Office, the Site consists of 1.75 acres of land. The results of Site [nvestigation
| process indicated that the primary risks associated with the conditions present at the Site
g were direct exposure to shallow soils exhibiting concentrations of metals and polynuclear
| aromatic hydrocarbons (PAHs) above the RIDEM Method 1 Residential Direct Exposure
Criteria.

Additionally Site Investigation identified limited areas where total petroleum
hydrocarbons (TPH) were identified in exceedance of the RIDEM Method 1 Residential
Direct Exposure Criteria and the GB Leachability Critéria’ as well as three locations
where concentrations of lead in soil appearcd anomalously elevated andfor elevated
headspace responses were detected. The site has since been remediated in accordance
with the RIDEM approved RAWP. The Department-approved remedy included limited
excavation of the aforementioned area, appropriate off-site disposal, and placement of an
appropriate barrier over unpaved portions of the site. To minimize the potential for direct
exposure, site soils are covered with Department-approved engineered controls,
consisting of building foundations, concrete/brick walkways, a site wide soil/vegetative
cap- and a modified soil cap located in “Tree Protection Areas”. Specifically, the
foundation seating wall areas extend to a depth of approximately 3+ feet below grade, are
1.5' thick of poured concrete and rise above giade. Foundation interior areas consist of 2
feet or more of clean fill under pavers, Concrete/brick walkways consist of a minimum of
six inches of clean fill beneath a minimum of four inches of concrete. The site wide
soil/vegetative cap consists of 2 minimum of 10 inches of clean loam with a two inch or
more turf cap applied atop the RIDEM approved geotextile membrane. As approved in
the RAWP a modified soil/vegefative cap consisting of eight inches of clean fill
completed with a two-inch turf layer, combining for a total cap thickness of 10 inches is
present within the “Tree Protection Arcas” of the site. Additional details of cap
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applications are discussed in the July 2013 RAWP Completion Report. Locations of
engineered controls (caps) and their associated design descriptions are depicted on Figure
5 of the RAWP Completion Report included herein as Attachment 1.

Applicable Area

This PCSMP and affiliated ELUR, which limit activity at the Site to restricted use,
pertain to the entire Property. See Exhibit B of ELUR.

Sotl Management ~ Cap Disturbance Not Extending Below the Engincered Barrier

Routine maintenance activities as well as minimal soil disturbance required or conducted
within the vertical limits of the engineered barriers may be conducted under the condition
that all vegetation, soil or other components of the engineered barrier that are disturbed
during maintenance activities are repaired to their pre-existing condition prior to the
maintenance or disturbance activity.

Soil Management — Cap Disturbance Extending Beneath the Engineered Barrier

[f subsurface work is required at the site that will penetrate the vertical limit of one or
more of the engincered caps, the risk of dircct exposure of humans to contaminated soil is
the primary concern at the Site. Should future excavation work be required below the
depth of the engineered barrier, individuals engaged in these activities at the Site may be
exposed to contaminated soil through incidental ingestion, dermal contact, or inhalation
of vapors or entrained soil particles if proper precautions are not taken. Therefore, the
following procedures will be followed to minimize or eliminate the potential of exposure
should penetration of the cap become necessary.

During Site work proposed beneath the cap, appropriate precautlons will be taken to
restrict unauthorized access to the Site.

During Site/earth work that generates dust, dust suppression (i.c. watering, etc)
techniques must be employed at all times. If it is anticipated due to the nature of the
contaminants of concern that odors may be generated during Site activities, air
monitoring and means to control odors will be utilized, as appropriate (i.e. odor-
suppressing foam, etc). Best management practices also include the managing and
minimizing of the migration and/or surface ran-off of hazardous materials at the Site

-during the remedial and/or future Site surface disturbances. This should be achieved via

the installation of hay bales, silt fencing and any other appropriate measures during the
entire duration of Site/earth work.

In the event that an unexpected observation or situation arises during Site work, such

activitics will immediately stop. Workers will not attempt to handle the situation
themselves but will contact the appropriate authority for further direction.

S MobsV§\52201.52250\2244-QASRepmil2014-04-22 52244 Poxl-Constr SMP finalJus
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In the event that certain soils on Site were not previously characterized, these soils are
presumed to be regulated until such time that it is demonstrated to the RIDEM, through
sampling and laboratory analysis that they are not regulated. (For example, presumptive
remedies or locations of previously inaccessible soil.)

If excess soil is generated / excavated from the Site, the-soil is to remain on-Site for
analytical testing, to be performed by an environmental professional, in order to
determine the appropriate disposal and/or management options. The soil must be placed
on and covered with a minimum of 6-mil polyethylene/plastic sheeting during the entire
duration of its staging and secured with appropriate controls to limit the loss of the cover
and protect against storm-water and / or wind erosion (i.e. hay bales, silt fencing, rocks,
etc).

Excavated soils will ‘be staged and temporarily stored in a designated area of the Site.
Within reason, the storage location will be selected to limit the unauthorized access to the
materials (i.e., away from public roadways/walkways). No regulated soil will be
stockpiled on Site for greater than 60 days without prior RIDEM approval.

In the event that stockpiled soils pose a risk or threat of leaching hazardous materials, a '

proper leak-proof container (i.e. drum or lined roll-off) or secondary containment will be
utilized.

Should soil be excavated from the Site and require off-site disposal and or reuse, soil.

must be evaluated to determine suitable disposal options. Soil may not be re-used as fill
on any properly unless it meets the RIDEM's Method | Residential Direct Exposure

Criteria for all constituents listed in Table 1 of the Rules and Regulations for the,

Investigation and Remediation of Hazardous _Material Releases (Remedjation
Regulations).  Soil must be sampled and analyzed, by a qualified environmental
professional, at a frequency of one sample per 500 tons for all constituents. Copies of the
laboratory analysis results shall be maintained by the Site owner and included in the
annual inspection report for the Site, or the closure report if applicable. In-the event that
the soil does not meet any of these criteria, the material must be properly managed and
disposed of off Site at a licensed facility.

Site soils, which are to be disposed of off Site, must be transported to a licensed facility
in accordance with all local, state, and federal laws. Copies of the material shipping
records associated with the disposal of the material shall be maintained by the Site owner
and included in the annual inspection report for the Site.

Best soil management practices should be employed at all times and regulated soils

should be segregated into separate piles (or cells or containers) as appropriate based upon

the results of analytical testing, when multiple reuse options are planned (i.e. reuse on-
Site, reuse at a RIDEM-approved Indusirial/Commercial property, or disposal at a
RIDEM-approved licensed facility).
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All non-disposable equipment.used during the soil disturbance activities will be properly
decontaminated as appropriate prior to removal from thie Site. All disposable equipment
used during the soil disturbance activities will be properly containerized and disposed of
following completion of the work. All vehicles utilized during the work shall be properly
decontaminated as appropriate prior to leaving the Site. :

At the completion of Site work, all exposed soils are required to be recapped with
RIDEM-approved engineered controls (2 feet of clean fill or equivalent: building
foundations, 4 inches of pavement/concrete underlain with 6 inches of clean fill, and/or 1
foot of clean fill underlain with a geotextile liner) consistent or better than the Site
surface conditions prior to the work that took place. These measures must also be
consistent with the RIDEM-approved ELUR recorded on the property.

Any clean fill material brought on Site is required to meet the RIDEM’s Method 1
Residential Direct Exposure Crileria or be designated by an Environmental Professional
as Non-Jurisdictional under the Remediation Regulations. All clean fill, including sub-
grade material and loam, imported to the Site must be sampled prior to delivery and
placement. Clean fill and loam must be sampled for arsenic at a frequency of one sample
per 500 cubic yards, One-quarter of the total number of compliance samples of clean fill
and loam will be sampled for volatile organic compounds (VOCs), Total Metals (Priority
Pollutant 13), and TPH. All soil that is to be utilized on Site must meet the Residential
Direct Exposure Criteria (Res DEC) or be certified to be non-jurisdictional. The Annual
Inspection Report for the Site, or Closure Report 'if applicable, should include either
analytical sampling results from the fill demonstrating compliance or alternatively include
written certification by an Environmental Professional that the fill is not jurisdictional.

Worker Health and Safety

To ensure the health and safety of on-Site workers, persons involved in the excavation
and handling of the material on Site are required to wear a minimum of Level D personal
protection equipment, including gloves, work boots and eye protection. Workers are also
required to wash their hands with soap and water prior to eating, drinking, smoking, or
feaving the Site.

RIDEM Approval

In accordance with Section A iii of the ELUR, no soil beneath the engineered barrier at
the Site is to be disturbed in any manner without prior written permission of the
RIDEM’s Office of Waste Management except in the event of an emergency. As part of
the notification process, the Site owner shall provide a brief written description of the
anticipated Site activity involving soil excavation, The notification should be submitted
to the RIDEM no later than 5 days prior to the proposed initiation of the start of Site
activities. The description shall include an estimate of the volume of soil to be excavated,
a list of the known and anticipated contaminants of concem, a Site figure clearly
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identifying the proposed areas {o be excavated/disturbed, the duration of the project and
the proposed disposal location of the soil.

Following written notification, the RIDEM will determine the post-closure reporting
requirements. Significant disturbances of regulated soil will require submission of a
Closure Report for RIDEM review and approval documenting that the activities were
performed in accordance with this PCSMP and the RIDEM-approved ELUR.  The
RIDEM will also make a determination regarding the necessity of performing Public
Notice to abutting property owners/tenants concerning the proposed activities. Work
associated with the Notification will not commence until written RIDEM approval has
been issued. Once RIDEM approval has been issued, the RIDEM will be notified a
minimum of two (2) days prior to the start of activities al the Site, Shall any significant
alterations to the- RIDEM-approved plan be necessary, a written description of the
proposed deviation, will be submitted 10 the RIDEM for review and approval prior to
initiating such changes.
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