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Office of Legal Services

Rhade Island Department ot Environmental Management
235 Promenade Street
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Re:  In Re: NFA Corp. (Charbert, Division of) AAD No. 04-007/MM;
Town of Richmond v, Rhode Island Department of Environmental Management
and Charbert, Division of NFA Corp., No 2005-343-Appeal

Dear Brian:

This is in response (0 DEM's December 15, 2006 letler from David Chopy to Michael Healey,
Dircctor of Environmental Affairs, of Charbert, reparding the above-referenced case. Mr. Chopy
wrote that the “purpose of [his] letter is to summarize the status of the issue coneerning the
continued use of the ITolding Pond" al Charbertl’s property. However, the letter also offers a
charactenization of the Superior Cowrt and Supreme Court’s mulings in this case, which does not
accurately describe the status of the Conszent Agreement between Charbert and DEM.
Accordmply, we [Clt compelled to respond to set the record straight.

Omn November 18, 2003, the Superior Court issued un Order stating that: (1) the Consent
Agreement was il and void and without effect,” (2) the Consent Agreement was “vacated,”
and (3) the matter was “remanded to the AAD for further proceedings. . . ." Both Charbert and
DEM filed motions to stay this Order in the Supreme Court, Oun January 6, 2000, the Supremea
Court granted these motions, and issued a stay of the Superior Court’s Order. Because the Order
was staved. the Consent Agreement is still in effect and binding on both DEM und Charbort.

The Supreme Court’s stay means the Superior Court’s Order is suspended -— thal is, the Order 10
vacale this Consent Agreement and o send the matter back to procesd before the AAD 15 “on
hald™ until the Supreme Court decides the appeal. The Supreme Court may overlum the
Superior Court's ruling, and uphold the Consent Agrecment; in (act, Charbert and 1DEM are hath
working together to achieve this result.

DEM"s December 15 leller appuars Lo misconstruc U meamng of Supreme Court’s Stay Order,
which stayed the decision vacating the Consent Agreement. In doing so, DEM has applicd only
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one part of the Superior Courl’s Order, to assert violations for actions that the Department agreed
were allowed under the Consent Apresment, and not he other part, which would remand DEM’s
alleged violutions in the Notice of Violation (“NOV™) action back to the AAD.

It appears that DEM wrole this letter beeause Charbert had not yet responded to a May 12, 2006,
comment letter [rom Ms, Lerry Simpson of the Office of Water Resources. But this cornment
lelter is not part of any Consent Agreement requirement, and DEM has apparently confused
Charhert’s delay in responding 1o this issue with Consent Agreement requirements and
deadlines.

Ms. Simpson had issued this comment letter on a proposal Charbert had made in April 2006, for
the installation of two rapid infiltration beds (“RIBs”) at its facility on an interim basis, 1'his
proposal to conatruet these RIBs was not required by DEM or by the Consent Agreement, and
Charbert’s delay in responding to [3JEM’s comment letler has nothing to do with Charberts
continuing work and progress pursuant to the Conscnt Agreement to determine the leasihility of
inplementing a wastewater treatment system. Charbert has expended aver $30,000 w evaluate
and test pilot plants o determine the feasibility of treatment options it proposed to DEM, and is
committed to complete this work so that it might nltimately implement a lreatment system at its
facility. As explained in detail below, Charbert disagrees with DEM’s contention that il has not
met the requirements of the Consent Agreement, which scem to be hased on incorrect statements
aboul the courts’ mlings and the NOV proceeding in this case.

Charbert began evalualing the feasibility of implementing a wastewater treatment systeim priar to
DEM issuing the NOV in Augast 2004, Charbert is not required by any regulation fo evaluate or
implement this system, but agreed to do this work as part of ils setilement of DEMs NOV,
DEM, in turn, agreed that Charbert could maintain the Holding Pond on its properly until this
waslewater system was completed (or until DEM advised Charberl that it was not meeting the
identified milestones in the Consent Agreement).

On September 6, 2008, Charbert limely submitted its Wastewaler Alteinatives Report, which
evaluated in greal detail options for treating the waslewater, and alternatives for discharge of the
waslewater. Specifically, Charbert proposed discharging the wastewater into R1Bs, and
described its pilot plant scale evaluations of several treatment options, to determine their
feasibility and viability. The report described the laboratory scale evaluation of the
physicalichemical precipitation lechnology that Charbert conducted in the spring of 2005, and
explaimed why this opliun was not feasible. Tt also deseribed Charbert’s operation of the large
scale biological activated sludge pilol plant, and the aerated treatment ponds pilot plant, along
with the praposed schedule for operation and evaluation of these pilot plants. And, 2s required
by the Consenl Agreement, the report proposed 4 sludge management and disposal plan for the
waslewater treatment process. Under Paragraph C. (4)(w) of the Conscnf Agreement, DEM was
1o review this Reperl, and provide wiitten notification lo Charbert either granting approval or
stating the deliciencics of the Report. To date, Charbert has not received any written comments
from DEM on this Report,



HinckleyAllenSnyderur

Mr, Brian Wagner ATTORRKETS A1 LAW
Fobruary 14, 2007
Page 3

On September 28, 2003, Charbert timely requested an extension of the public notice requirement
for the Wastewater Allematives Report, pursuant to Paragraph C. (4)e) ol the Consent
Apreement, in a four page letler detailing a list of the specific tasks, with proposed schedules,
that Charberl needed to complete to adequately evaluate the feasibility of its proposed Lreatment

lechnologics. 1o date, Charbert has nol received a response from DEM to this request.

Charbert hus continued to keep DEM apprised of its progress on the pilot planis and its
cvaluation of these treatment oplions. At Ms. Simpson’s request, in March 2005, Charbert also
submitted a seven page Supplemental Report to its Wastewaler Alternatives Report thal sel forth
the sampling and analysis of Charbert’s evaluation of the RIPDES discharge oplion. Also, in
March 2005, Charbert met with Ms. Simpson and her staff from the Oflico of Water Resources,
along with Mr. Chopy, Lo discuss the sratus of several Consenl Apreement items, including the
status of the ISDS repair, the UTIC monitoring reports, the chromium sampling, und the
waslewater treatment evaluation. As indicated in its Report and at this mecting, Charbert needed
tn construct the pilot plants because they would allow Charbert to iteratively modify vanables
within the treatment process to determine whether the wastewater is treatable, W determine what
the design eriteria would be for a [ull-scale system, and to identily the phiysical and chemical
characteristics of the reated wastewater. Pilot plants allow cvaluation to be done wilth smaller
capital investment, pior to mvesting millions on the actual full-scale sysiem, Charbert
specifically explained to DEM at this mecting why it expected operation and evaluation of the
pilot plants te take approximately a year to |8 months more 1o complete.

Al this March meeting, Charbert also raiscd for the first time a proposal it had formulated thal
would allow it to more readily manage its on-site disposal of the treated process waslewaler from
Lagoon #3. This proposal, to install two RIBs at its site, would also allow Charbert to close the
Holding Pond. This proposal was not required by the Consent Agreement, and it was not
required or suggested by DEM. After Charbert and DEM discussed various aspects of this
proposal, DEM told Charbert to submit the propesal in writing for the Depart ment’s review.

Mr. Chapy did not indicale at this meeting that the Department consi dered the Consent
Agreement (o be vacated and no longer in effect as of November 2005, and that any future use of
the Holding Pond could be considered a vielation of DEM regulations.

On April 14, 2006, Charbert submitted this wrilicn proposal to construcl the two internm RIBs
und to close the Holding Pond afler these RIBs were approved by DEM and operational. Ms.
Simpson sent back comments to Charbert on this proposal on May 12, 2006. Charbert
acknowledges that it was delayed in responding to these comments, whicl if has now done.
However, this delay did not relate to, or affect, Charbert’s continued work and progress to
evaluate the wasicwater treatment pilot plants pursuant to the terms of the Consent Agreement,
During this time period, Charbert continued in good faith o vpurate its pilot plants and evaluate
the feasihility of the treatment options as it had desceribed 10 DEM at its March 2006 meeting.
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As Charbert informed DEM?s UIC staff, the delay stemmed from Charbert’s difficulty in
responding to DEM’s request for a description of examples of case studies of RIB use in New
England. Charbert engaged two different consultants to obtain this information, but neither
found any case cxamples. Charbert asked Craig Roy al DEM for information, but he was also
not aware of any examples, Ed Summerly of GZA again spoke to Mr. Roy in December and
asked whether Charbert should send in the completed comment responses without these
cxamples, Mr, Roy told Mr. Summerly that he was not in a hurry, and that he would prefer Lo
receive the full comment response package. Mr. Summerly also told Mr. Roy that Charbert had
only been able to find a casc study for the disposal of treated sunilary waste, and Mr. Roy
indicated that this example would suffice as a response to its request.

Charbert’s delay in responding to Ms. Simpson’s comments is not licd to Charbert’s progress to
determine the feasibility of the wastewater Lrealment pilot plants, or to the specific Consenl
Apreement provisions under which DEM agreed to allow Charbert to muintain the Holding Pond
and use il in emergeney situations. TYEM?s letter mistakenly equales this as a delay by Charbert
it evaluating the wastewater treatment system, and confuses these issues in claiming that DEM
now considers Charber!’s use of the Holding Pond, which is allowed under this Consent
Agreemenl, o be a violation of DEM regulations. Al the same time; DEM states it may lake
ecnlorcement action for these violations, and require Charbert to close the [lolding Pond pursnant
ta Consent Agresment requirements il Charbert does not respond to DEM’s comments on its
RIBs proposal in thirty (30) days. These statements are inconsistent with the terms of the
Consent Apreement and the courts” rulings in this case, as well as DEM's prior statements and
direction to Charbert.

Charbert has omly used the [Tolding Pond for a lew days, because of emergency circumstances,
in strict accordance with the terms of the Consent Agreement. Such use was contemplated in
framing the Consent Agreement as both Charbert and DEM agreed that the [lolding Pond wonld
provide assurance of adequale capacity until the feasihility of a waslewater treatment system was
determined. This was memorialized in Paragraph C. (4)(h) of the Consent Agreement, which
slates:

The Ruspondent agrees that the Holding Pond shall be used only during
cmergency situations or during construction of the Wastewater Treatment
System (if necessary). ‘The Respondent shall notify the RIDEM Office of
Compliance and nspection before implementing nse of the Holding Pond
to explain the circumslances for necessitating its use and (he unticipated
time of its use. | he Respondent shall cease the use of the Holding Pond if
RIDFEM determines that the circumstances necessitating its use do not
constitule an cucrpency sitnation.

Charbert duly notified DEM under this provision of the circumslances requiting use the Holding
Pond. Mike Healey of Charbert spoke directly to Mr. Chopy about the natre of these
circumstances, and Mr. Chopy acknowledaed the iformation and asked follow up questioms, He
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did not inform Charbert that DEM had determined pursuant to Paragraph C. (4)(h) that the
cireumstances did not constitute an emergency situation. He did not inform Charbert that he
considered the Consent Agreement lo be vacated or the olding Pond use contingent upon his
view of Charbert's progress in responding to Ms, Simpson’s comment letler. DEMs Site
Remediation Propram has consistently refercnced the Consent Agrecinent requirements n
writing when raquiring Charbert o complete its ongoing silc investigation work. In fact, the Site
Remediation Program recently required DEM Lo olfer a 30 day public comment period of ils
STR. because it s an additional requirement DEM and Charbert agreed to as part of the
selllement of the NOW.

Charbert has proceeded in goad faith to complete its numerous obligations under the Consent
Agreement, despite the Town of Richmond’s legal actions to void this settlement. Specifically,
Charbert has:

- Paid the full $9.500 penalty DEM assessed in the NOV per Paragraph C. (4)(2);

- Submitted its report on compliance with Regulation 17 “Odors™ per Paragraph C. (4)(a);

_ Submitted a revised Sile Plan by a Registered Professional Engineer, showing all items
listed in Paragraph C. {4)(b)1){5);

- Maintained the Lagoon Scrapings pursuant to the requirements of Paragraph C. (16c);

- Submitled a report that evaluated the [casibility of allernatives for wastewaler Lreatinent
thal proposed one or moere wastewater treatment system alternatives pursuant to
Paragraph C. (4)d);

- Submitted a request for an extension of the public notice requucment for the report under
Paragraph €, (4)(¢) in a four page lerter outlining the specific pilot plants work;

- Completed all work associated with the ISDS Repair per Paragraph C. (4){p):

- Installed the Drinking Water Well Treatment Systems at abutler residences per Paragraph
C. (Drk

- Completed the Site Investigation, and submitted the SIR per Paragraph C. (4)(s);

- Completed 90% of the solid wastc removal identified in the SIR;

- Published a public notice of the SIR per Paragraph C. (4)(t);

- Submitted a Bedrock Aquiler Investigation Plan (and began investigation) per Paragraph
. (4)(u); and

- Senta copy ol all assessments, documents, plans, and reports required in the Consent
Agrcement to the Richmond Town Clerk and Lo the Richmond Town Library per
Paragraph C. (4)(x).

Charburt completed many of the above items well in advance of the deadlines in the Agreement
and has already begun to implement the remedial measures approved by DEM in its Jauary 17,
2007, Interim Remedial Decision Letter. Charbert has expended in excess ol $1.3 million to
address all of DEM’s requircments at its facility, and has expended considerable effort und
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resaiirces (o be cooperative and responsive to DEM, Charbert remains commilted to being
responsive to DEM, and to completing all of its obligations under the Consent Agreement.

Very truly yours,

Aot li—

Hlexandra K. Callam
AKC:jIm

Travid Chopy
Terrence Gray

Irean Albro

Angelo Liberti
Russell Chateannenf
Terry Simpson
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