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DEM/DFW October 10, 2012 Public Hearing Summary of
proposed amendments associated with the “Aquaculture of

Marine Species in Rhode Island Waters”

Public Hearing Item #1:

Amendments to the “RI Marine Fisheries Statutes and Regulations — Aquaculture of Marine
Species and Rhode Island Waters” (section 9.9): Harvest of Shellfish Transferred From Other
Than Approved Waters As Seed; and

Public Hearing Item #2:
Amendments to the “RI Marine Fisheries Statutes and Regulations — Aquaculture of Marine

Species and Rhode Island Waters” to update and clarify language throughout these
regulations consistent with current practices, statute, and federal regulations; and to remove
expired or irrelevant language.
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AUTHORITY: These regulations are adopted pursuant to Title 20, Chapter 42-17.1 and Sections
20-1-2, 20-1-4, 20-1-5, 20-10-5¢, and 20-10-12, and in accordance with Chapter 42-35,
Administrative Procedures Act of the Rhode Island General Laws of 1956, as amended.
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Rule 1. PURPOSE
The purpose of these regulations is to describe the permits, licensing, and conditions under which
aquaculture shall be conducted in Rhode Island.

Rule 2. AUTHORITY

Title 20, Chapter 42-17.1 and Sections 20-1-2, 20-1-4, 20-1-5, and 20-10-12, and in

accordance with Chapter 42-35, Administrative Procedures Act of the Rhode Island
General Laws of 1956, as amended.

Rule 3. ADMINISTRATIVE FINDINGS
Rules and regulations are based upon the need to modify existing regulations (RIGL 20-3-2
through 20-3-6).

Rule 4. APPLICATION

The terms and provisions of these rules and regulations shall be liberally construed to permit the
Department to effectuate the purposes of state law, goals, and policies.
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Rule 5. SEVERABILITY

If any provision of these Rules and Regulations, or the application thereof to any person or
circumstances, is held invalid by a court of competent jurisdiction, the validity of the remainder
of the Rules and Regulations shall not be affected thereby.

Rule 6. SUPERSEDED RULES AND REGULATIONS
On the effective date of these rules and regulations, all previous rules and regulations, and any
policies regarding the administration and enforcement of aguacuture “Aquaculture of Marine

Speues in_Rhode Island Waters” shall be superseded Ihese—mles—and—regwanens—shau
Shel#rsh—m—Rhede—leland—‘Frdal—\Ala{ers—e#lSl% Aquaculture of I\/Iarlne Speues in Rhode

Island Waters”, dated June 21, 2002. However, any enforcement action taken by, or
application submitted to, the Department prior to the effective date of these Rules and
Regulations shall be governed by the Rules and Regulations in effect at the time the
enforcement action was taken, or application filed.

Jan-HarmenReitsma;
Director

troctive dato: i
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10Rule 7. DEFINITIONS
As used in these rules and regulations, the following words and phrases have the following
meanings:

11

“Approved waters, Approved shellfish growing areas” means waters of the state which
have been classified by the RI Department of Environmental Management (DEM) Office
of Water Resources as Approved Areas, fit for the taking of shellfish for human
consumption on a regular basis, according to criteria established by the National Shellfish
Sanitation Program (NSSP) Manual of Operations. These classifications may be subject
to change as water quality conditions dictate.

“Aquaculture” means the cultivation, rearing, or propagation of aquatic plants or
animals for commerce or private use, hereinafter referred to as cultured crops, under
natural or artificial conditions.

“Aquaculture facility“ means any properly-permitted-aguaculture-operation—eitherin
upland-areas-or-n-the-State’s-waters-or-submerged-lands: site_involving the taking,

possession, sale, importation, and/or transportation of shellfish species utilized in
aquaculture pursuant to RIGL 20-10-12, and is operated by an aguaculturist.

“Aquaculture lease* means the permitted area for which the Coastal Resources
Management Council (CRMC) issues a lease in which aquaculture can be conducted.
Leases are discretionary and granted for the express purpose of allowing aquaculture
activities on the State's submerged lands or in the water column. Certain types of
permitted activities, such as experimental aquaculture operations, may not require a lease.

“Aquaculturlst means the%nmvrdual—ﬂnqq—paﬁnepsmp—asseemren—aeademre
mste#a%renﬁaqﬂaem{uw—m—Rhede—lsland any person, corporatlon or busmess entltv,

chartered under the laws of the state of Rhode Island which has been granted a

Aguaculture of Marine Species in Rhode Island Waters - ANNOTATED DRAFT for public hearing 10/12 7



%

&

permit by the CRMC and DEM to conduct aguaculture and who possesses a DEM
license to take possess, sell, import, and transport animal or plant species utilized
in aguaculture.

“Biosecurity Board“ means the board, within the Ceastal-Reseurces—Management
Counell {CRMC), established pursuant to RIGL Section 2010-1.1 and charged with

assisting and advising the CRMC in carrying out the provisions of RIGL Chapter 20-10.

“Conditionally approved Areas” water means any shellfish grounds underlying waters
examined and found fit for the taking of shellfish for human consumption on an
intermittent basis, declared by the dDirector as conditionally approved waters pursuant to
RIGL Sections 20-8.1-3 and 20-8.1-4. Such classification may be subject to change as
water quality conditions dictate.

“CRMC*" means the RI Coastal Resources Management Council.

“Cultured crops“ mean aquatic or marine animals or plants: (i) that are in the location,
water column or artificial conditions specified in a valid aquaculture permit issued
pursuant to RIGL section 20-10-3 or that have been taken by the holder of such permit
from the location, water column or artificial conditions specified in such permit, or (ii)
that have been produced by aquaculture methods outside the state and have not been
commingled with wild stocks that are in or have been removed from the waters of the
state. Appropriate bills of sale, bills of lading and proper tags used in accordance with
Rule 9.9 herein and all other applicable state and federal laws and regulations shall be
prima facie evidence of the origin of cultured crops inside or outside the state.

“DEM-* means the RI Department of Environmental Management.

DFW means the DEM Division of Fish and Wildlife.

“Director® means the Director of the RI Department of Environmental
Management.

“DOH" means the Rl Department of Health.

Harvest means the act of removing shellstock or shellfish seed from a growing area
or approved CRMC lease site or growing facility (e.g., upweller unit).

Quahaug means Bay Quahaug, Mercenaria mercenaria.

“Operational plan® means a written plan approved-by-BEM-and-DOH priorto—its
implementation, that includes, ata—minimum but is not necessarily limited to, the

following: a description of the design and activities of the aquaculture facility; specific
location and boundaries of the aquaculture lease and facility; types and locations of
structures (rafts, pens, tanks, floats, etc.); species to be cultured; source of these animals
organisms(e-wild-er-eultured); procedures to prevent contamination of the harvested
shellfish; procedures to prevent contamination of surrounding water quality;
program of sanitation and maintenance; description of the water source including details
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of water treatment; program-to-maihtain-waterguahity—maintenance-of procedures for
maintaining records; shellfish _grounds classification as determined by DEM'’s

Office of Water Resources; procedures for transitioning animals and/or plants
through various stages of growth and development; and hew-shel-stock—will-be
harvested procedures for harvesting shellfish.

Qyster means American oyster, Crassostrea virginica.

114 “Possession of wild stocks” means the exercise of dominion or control over wild stocks
commencing at the time at which a decision is made not to return the resource to the
immediate vicinity from which it was taken. This decision must be made at the first
practical opportunity.

115 “Possession of aquaculture crops® means the exercise of dominion or control over
cultured crops commencing at the time at which a decision is made not to return the
crops to the aquaculture lease or facility from which they were taken. This decision must
be made at the first practical opportunity, taking into consideration the management
practices set forth in the approved operational plan.

116 “Shellfish seed“ means, for quahaugs, Mercenaria mercenaria, a shell size less than
20 mm (0.78") longest axis length, and for oysters, Crassostrea virginica and Ostrea
edulis, a shell size less than 32 mm (1.25") longest axis length. AH-measurements-are

R e

Shellstock means live molluscan shellfish in the shell.

Spat means recently settled juvenile shellfish

117 “Spat collection® means the use of apparatus (spat collectors) or cultch to attract or
capture larval shellfish.

148 “Wild stock™ means natural resources, including aquatic or marine animals or plants,
which grow within the waters of the state, and are not cultured in any way.

20 Rule8. PERMITTING AND LICENSING REQUIREMENTS
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8.1 DEM license: Any person who takes, possesses, sells, imports, or transports any

animal or plant species utilized in aguaculture, measuring less than the legal size for
possession, shall be quilty of these regulations and RIGL 20-10-12(b). Applicants for the
issuance or renewal of licenses must meet the requirements as described in sections 8.2.

8.2 DEM Aquaculture Permit: A DEM permit is required for each person for each site
involving an_aquaculture activity pursuant to RIGL 20-10-12. Such permit shall be
obtained through DEM'’s Division of Fish and Wildlife; Marine Fisheries section (DFW)
and is valid on a calendar year basis. Application shall be made on forms prescribed by
the Director. Permits granted may specify conditions by which the aguaculturist must
abide by in order to maintain compliance. Permits shall expire on December 31 of that
year and may be renewed pursuant to the time frames set forth in section 6.7-3 of the
Commercial _Fishing Licensing Regulations, provided that annual operational plan
requirements are met as indicated in section 8.2.1.

8.2.1 Operational Plan: An operational plan shall be submitted as part of each
permit application and shall be reviewed and updated annually as a condition of permit
compliance. Operational Plans shall be prepared on forms prescribed by the Director.
Aquaculture shall be conducted only in strict compliance with the provisions of the
operational plan as submitted. Prior to any changes in operations, the operational plan
must be revised and resubmitted to DFW.

8.2.2 Record-keeping: An aquaculturist must maintain accurate and complete records
of all shellfish seed culture in other than approved waters and removal of such shellfish seed
to approved waters including, but not limited to: source, numbers transferred, size
composition, time/dates of transfer, harvest and sale of the shellfish. These records must be
maintained for a minimum of two years and must be available for inspection by agents of the
DOH, DEM Division of Law Enforcement, or BEM-Bivision-of-Fish-and-\WHdlife DEW,
upon request. If record keeping and tracking protocols are inadequate, then the aquaculturist

must only use seed from approved waters. No-shelfish-may-be-harvestedunti-they-have
spent at least twelve (12) months in approved waters.

8.2.3 Permit Revocations/Suspension: Non-compliance with the permit conditions
and operational plans shall be deemed a violation of these requlations and may subject
the aquaculturist to the suspension or revocation of his/her permit. Failure to submit
operational plans, or to correct deficiencies noted during review of a plan and/or
inspection of lease site by DEM, will preclude the aguaculturist from applying for and
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obtaining a renewed license and/or may result in forfeiture of permit.

8.2.4 Permit Denials: Pursuant to RIGL Chapter 42-17.7, a person who feels
aqqgrieved by a permit denial and seeks an adjudicatory hearing must seek such hearing
by filing a written request with the Administrative Adjudication Division, One Capitol
Hill, Second Floor, Providence, Rhode Island 02903, within thirty (30) calendar days of
receipt of the contested agency action.

8.3 CRMC Assent: An agquaculturist must apply for and receive a CRMC Assent to
conduct aquaculture in accordance with RIGL Chapter 20-10.

8.4 As applicable, or required by DEM, a Rl Pollutant Discharge Elimination System
(RIPDES) permit shall be obtained from DEM’s Office of Water Resources.

8.5 As applicable, or required by DEM, a Water Quality Certification shall be obtained
from DEM'’s Office of Water Resources.

2:38.6 Cultured Scrops Eexempt Ffrom Wwild Sstock Rregulations—: An Aaquaculturist
harvesting their cultured crops; in accordance with their CRMCE-Assent DEM Aquaculture
Permit are exempt from the statutory and regulatory harvest restrictions governing wild stocks,
including: seasons, catch or bag limits, minimum sizes, quotas, and methods of harvest pursuant
to RIGL 20-10-12(c). However, in no case may an aquaculturists possess, import, transport or
offer for sale for human consumption to any individual or entity cultured quahaugs, Mercenaria
mercenaria, with a hinge width of less than one inch, unless specifically authorized to possess,
import, transport, or sell legal quahaug seed. Also, in no case may an aguaculturist possess,
import, transport or offer for sale for human consumption to any individual or_entity
cultured oysters, Crassostrea virginica with an_axis length not less than two and three-
guarter (2-3/4) inches (70mm), unless specifically authorized to possess, import, transport,
or sell legal oyster seed.

24-8.7 Endemic Sspecies Llimitation: All species cultured at an aquaculture facility must be
specifically authorized via an approved DEM Aquaculture Permit. Under no circumstances are
will permits to be granted for species that are not endemic to Rhode Island without prior
approval from the Director with the advice of the Biosecurity Board. Determination of what
species are endemic to Rhode Island rests under the authority of the Director.

el 0 Shipment and importation of shellfish seed or undersize
shellfish: The aquaculturist must notify the DEM Divisions of Law Enforcement and Fish-and
Wildhife DEW in writing, of every shipment of animal and plant species for culture entering this
state, at least five working days prior to entry into the state, and each shipment must be
accompanied by a certificate of disease mspectlon from a recognlzed laboratory approprlate to
the speC|es recelved '

ammals—fer—eu#uwte The Dlrector in consultatlon W|th the Blosecurlty Board, may waive the
requirement for a certificate of disease inspection, or set forth specific requirements governing
shipments.

40—GEARREQUIREMENTS
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80 Rule9. SHELLFISH CULTURE REQUIREMENTS

8-1 9.2 Importation of Sshellfish Sseed—: All shipments of undersized shellfish brought into
Rhode Island for aquaculture operations must be labeled or tagged indicating the origin
(operator/company name, license number and body of water), date of importation, and
destlnatlon and approprlate disease certification as specified in section 8.8. Al-cenditions

82 9.2 Sale for Hhuman Cconsumption—: In accordance with all DEM and Department of
Health (DOH) regulations for the buying, trading, and selling of shellfish, only shellfish cultured
in approved waters or within an approved land-based system meeting the water quality criteria
for harvesting, may be sold for human consumption, and such sales may only be made to
licensed RI dealers. All requirements for handling, tagging, use of shellfish containers, and
temperature control, as set forth herein—in—Rules—19.8—through—19-10, as well as all other
applicable National Shellfish Sanitation Program and DOH standards, must be adhered to. The
CRMC lease number will be listed as the harvest area for cultured shellfish. Aquaculturists must
hold the appropriate DEM license to sell shellfish to a licensed RI dealer.

8-3 9.3 Taking or Ppossession of Wwild Sstock Sshellfish by-aguaculturists: Aquaculturists who
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also hold a commercial shellfishing or multipurpose license may not take or possess wild stock
shellfish while they are in possession of cultured shellfish crops. Nor may an aquaculturist be in
possession of wild stock shellfish while visiting his/her lease or tending his/her shellfish crops,
unless they are a properly licensed shellfish dealer and the wild stock shellfish is properly tagged
and being held in or at their dealer facility, buy boat, or wet storage operation.

8-4 9.4 Possession of Wwild stock Yundersized Sshellfish—: Possession of undersized wild
stock shellfish is not authorized under any circumstances.

8-5 9.5 Approved Wwaters—: Water quality at any site used for open water aquaculture or land-
based aquaculture must meet the water quality criteria appropriate to the aquaculture activity as
determined by the DEM Office of Water Resources.

8-6 9.6 Water Qquality Schanges—: Water quality and water quality classification of waters
within the state are subject to change due to various environmental conditions as determined by
the Office of Water Resources. In some cases the aquaculturist shall be required to respond to
these changes. DEM shall not assume any liability for any changes in classification and shall
assume no liability to the aquaculturist for damages incurred due to such actions.

8- 9.7 Shellfish Aaquaculture in Sconditionally Aapproved waters Grewing-Areas—: When a
shellfish aquaculture lease is in a conditional area, and the area is in the closed status, the
aquaculturist may not visit his/her lease to tend his/her shellfish crops, unless the aquaculturist
has applied for and received permission from the dDirector because of, and to the extent of,
exigent circumstances. Under no circumstances may the aquaculturist harvest cultured stock
when his/her lease is in a growing area that is in the closed status.

8-8 9.8 Transfer of-Sseed Ffrom ©other—Fthan Aapproved-\Wwaters—: Shellfish seed cultured in
other than approved waters may be transferred; by the aquaculturist; to an appreved-aguacuture
lease—in approved waters in accordance with the terms of the aquaculturist’s approved
operational plan and/or_permit requirements; with DEM Bivision—efFish-and-WHdlife—and
Division of Law Enforcement and DFW notification. If more than ten (10) percent of the
cultured shellfish within a lot or batch exceed the definition of seed (in the case of quahaugs, if
any exceed 20 mm (0.79 inches), and in the case of oysters, if any exceed 32 mm (1.26 inches)),
they shall not be moved from other than approved waters to an approved growing area without
prior permission of the DEM Director and the DOH.

8.9 9.9 Harvest Oof Sshellfish seed transferred Ffrom Oother Fthan Aapproved Wwaters As
Seed—: An aquaculturist wishingte-use rearing or harvesting seed that-have-been-produced-in

other than approved waters must satlsfv each of the followmq requwements prior to harvest:
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9.9.1 Oyster seed: Must be removed from other than approved waters prior to
exceeding the seed size of 32 mm (1.26 inches) as measured at longest axis length and
grown in approved waters to a minimum market-size of two and three quarters 2 %
inches (70 mm) as measured at longest axis length;

9.9.2 Quahaug seed: Must be removed from other than approved waters prior to
exceeding seed size of 20 mm (0.79 inches) as measured at longest axis and growth in
approved waters to a minimum market-size of one (1) inch hinge thickness:

9.9.3 Seed other than oyster or guahaug: Shellfish species transferred as seed
must increase in individual weight by at least ninety (90) percent after transfer to
approved waters prior to sale or consumption.

9.9.4 No shellfish shall be harvested unless that shellfish has spent at least six (6)
months in approved waters and has attained the appropriate minimum sizes as
described above.

8-9-19.10 Permitted Aactivities—: If an aquaculture permit allows for the growing of has
a-permittoraise shellfish in other than approved water, then it is assumed that all shellfish of that
species sold by that aquaculturist have been in other than approved waters, unless the
aquaculturist can demonstrate that all shellfish were removed from other than approved waters
when seed.

8:9:20.11 Transplanting of Sshellfish Eexceeding Sseed—Ssize Limits—: No shellfish
exceeding the seed size limits shall be transplanted from other than approved waters unless done
so under the authority of the BEM Director and DOH Director according to the Memorandum of
Agreement for conducting shellfish transplant/relay operations. Possession, culture and
transportation of shellfish other than seed (as defined) from other than approved water is
prohibited.

8:109.12 Collection of Wwild Sstock Sshellfish Sseed --: Collection of wild stock shellfish
seed from other than approved waters is prohibited unless approved by the Director or his/her
designee in a written authorization. If permission for wild stock seed collection is approved, the
site, species and amount must be specified by the Director or his/her designee in writing. The
aquaculturist must notify the DEM Divisions-of-Fish-and-Widlife-and Law Enforcement and
DEW in writing at least ten (10) days prior to the activity. The aquaculturist may be required to
be accompanied by a DEM Environmental Police Officer, and the aquaculturist will have to pay
for the Environmental Police Officer detail. Any aquaculturist who intends to purchase seed
shellfish from other than approved waters must notify the DEM Division of Law Enforcement

and DFW of his/her intent and must obtain prior permission from the Director or his/her
designee.
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Rule 10. HANDLING AND TAGGING OF SHELLFISH

10.1  Aquaculturists shall adhere to the shellfish handling and tagging requirements as
found in DFW'’s requlations “Part IV — Shellfish” and “Part XIX — FISH/SHELLFISH
DEALER REGULATIONS”.

Rule 11. TEMPERATURE CONTROL OF SHELLFISH

11.1  Aquaculturists shall adhere to the shellfish temperature control requirements as
found in DFW’s requlations “Part IV — Shellfish”.
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30 Rule 12. GENERAL ENFORCEMENT AUTHORITIES

3412.1 General --: The Director’s authority to enforce aquaculture regulations and
applicable statutes shall be the same as his or her enforcement powers over the free and common
fisheries of the state, as provided for in RIGL Title 20 and Chapter 42-17.1.

3212. Authority to Eenter and tinspect --: The dDirector shall have the authority to

enter and inspect any and all areas subject to an aquaculture permit and license for the purposes
of determining compliance with the terms and provisions of the permit.

3312.3 Violations --: Unless otherwise provided, violations of and/or noncompliance
with the regulations set forth herein shall be prosecuted under the applicable sections of RIGL
Chapter 20-10. In addition to other penalties provided by law or other rule or regulation, any
Hieensed aquaculturist who violates the provisions of these rules or any order issued by the
dDirector shall be subject to suspension, revocation or denial of his/her license and/or permit in

accordance with RIGL Sections 20-2-13, 20-10-16.1, and 42-17.1-2(s).

12.4 Pursuant to RIGL Chapter 42-17.7, a person who feels aggrieved by a requlatory
enforcement action undertaken against that person pursuant to “Aquaculture of Marine
Species in_Rhode Island Waters” and seeks an adjudicatory hearing must seek such
hearing by filing a written request with the Administrative Adjudication Division, One
Capitol Hill, Second Floor,, Providence, Rhode Island 02903, within twenty (20) calendar
days of receipt of the contest agency action.

Rule 8-13. EFFECTIVE DATE

The foregoing rules and regulations, “Agquaculture of Marine Species in_Rhode lIsland
Waters”, after due notice, are hereby adopted and filed with the Secretary of State this 2ist-day
of June 2002 to become effective 20 days from filing, unless otherwise indicated, in accordance
with the provisions of Title 20, Chapter 42-17.1 and Chapters 20-1-2, 20-1-4, 20-1-5, and 20-
10-12, 20-3-2-through-20-3-6:-20-4-through-20-10; and in accordance with Chapter 42-35, 42-
17.1, 42-17.6, Administrative Procedures Act of the General Laws of Rhode Island of 1956, as
amended.

Jan-HarmenReitsma. Janet L. Coit, Director
Birector-Department of Environmental Management

Notice Given: 3/1/02
Public Hearing: 4/2/062
Filing date: 6/21/02

Effective date: upon-filing
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